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Checks Drawn to Fictitious Payees by Clerk 


Where a clerk in the employ of a corporation, authorized 
to sign checks payable to persons to whom the corporation owes 
money, signs checks payable to persons to whom the corporation 
is not indebted, cashes the checks and appropriates the proceeds, 
the drawee bank will not be liable to the corporation. Such 
checks are payable to fictitious persons and consequently to 
bearer under § 9 of the Negotiable Instruments Law which 
provides that an instrument is payable to bearer “when it is 
payable to the order of a fictitious or non-existing person, and 
such fact was known to the person making it so payable.” 
This rule holds although the check must also be signed by an 
officer of the corporation and such officer signs without knowl- 
edge that the payee named in the check is not a person to whom 
the corporation is actually indebted. This was decided by the 
St. Louis (Missouri) Court of Appeals in the case of Globe 
Indemnity Co. v. First National Bank, 183 S. W. Rep. (2d) 
1066. 

The facts showed that one Kane was in the employ of the 
Merchants Exchange of St. Louis with the title of chief clerk. 
The Exchange authorized the bank, in which its checking 
account was carried, to honor checks signed by any two of its 
officers or signed by Kane and any one officer. Kane drew and 
signed a series of checks payable to persons who had no claim 
against the Exchange intending to defraud the latter. He 
had these checks also signed by one of two officers of the 
Exchange, namely Beckman and Rader. These officers signed 
the checks entirely in good faith and neither had the slightest 
knowledge of the fraud which Kane was perpetrating. Kane 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §587. 
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was often entrusted with the custody of checks after they had 
been so executed for the purpose of transmitting them to the 
respective payees. Coming into possession of the checks jn- 
volved in this case, which he had fraudulently prepared, he 
indorsed them with the names of the respective payees and 
cashed them. For the reasons stated, it was held that the bank 
was not liable. The Exchange was insured by the plaintiff 
Globe Indemnity Company. Upon that company’s reimburs- 
ing the Exchange, the claim against the defendant bank was 
assigned to it and it then brought the present action. 

The plaintiff relied on the cases of American Sash and Door 
Co. v. Commerce Trust Co., Mo., 56 S. W. Rep. (2d) 10384 
and Equitable Life Assurance Society v. National Bank of 
Commerce, Mo., 181 S. W. Rep. 1176. The following com- 
ments on these two decisions are taken from the court’s opinion: 


The facts in each of those cases (American Sash and Door Com- 
pany case and Equitable Life Assurance Society case) are so entirely 
different from the facts in this case that they furnish little aid in 
determining this question in this case. 

The facts in the American Sash and Door Company case were as 
follows: The timekeeper made out weekly pay rolls and delivered them 
for verification to the bookkeeper who made out and delivered checks 
to the secretary of the treasurer and the treasurer later signed the 
checks. The timekeeper in making up pay rolls included names of 
persons who had not worked or the names of fictitious persons. The 
checks payable to such persons were later abstracted by the time- 
keeper when all the checks were delivered to him for distribution among 
the several departments, and were cash or caused to be cashed by the 
timekeeper at the drawee bank; the name of the payee having been 
endorsed on the back of the check by the timekeeper. 

Under these facts the Supreme Court held that where the author- 
ized corporate officer signs a check not knowing that the payee is 
fictitious or nonexisting, and the check is uttered by an employee out- 
side the scope of his authority, the check is not “payable to bearer”; 
nor is the guilty knowledge of the timekeeper, who had nothing to do 
with the execution of the check, imputable to the corporation. And it 
was also held that the payee named in the instrument, though an exist- 
ing person, will be deemed “fictitious” if there was no intent that he 
should have a beneficial interest in the instrument. 

The facts in the Equitable Life Assurance Society case were as 
follows: ‘The Insurance Company issued its check drawn on the de- 
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fendant bank payable to the order of one W., and forwarded it to its 
agent to be delivered to W., in payment of an insurance policy upon 
the life of her purported husband and payable to W. on his death; 
that the agent received the check and endorsed the name of W. thereon, 
and cashed it, and defendant bank paid the check to its correspondent 
bank and charged the amount to the Insurance Company’s deposit ; 
that the check was never endorsed, or presented for payment by W., 
and that her endorsement was a forgery. 

And this court held that the knowledge of the insurance agent that 
the payee in the check which was sent to him for delivery in settlement 
of a death claim which he had forged was a fictitious person, when 
acting within the scope of his actual or implied authority he delivered 
the check and put it into circulation, was the knowledge of the Insur- 


ance Company. 


With reference to the present case, the court said: 


These checks were all made payable to fictitious persons; plaintiff 
must concede this, because it is so held in the American Sash and Door 
Company case on which it relies. Kane, who had authority to sign 
the checks, knew that the purported payees had no beneficial interest 
therein. His authority, so far as defendant is concerned, was to sign 
checks; that is what he did in this instance; and whether he did it in 
the interest of or in the prosecution of the business of his employer or 
not, would not affect the right and duty of defendant bank to honor 
checks which he, with some officer of the corporation, had signed. Of 
course the corporation, plaintiffs’ assignor (The Merchants Ex- 
change), did not actually know that it was being defrauded by one of 
its trusted employees ; but the delinquent employee, whom the corpora- 
tion had given this power to, knew it. Appellant answers and says, in 
effect that may all be true, but the knowledge of Kane is not attribut- 
able to the corporation because the other agent of the corporation who 
signed with Kane did not know. If a corporation has knowledge from 
one source, it could scarcely be heard to say that is not sufficient 
because it did not have knowledge from another source. By way of 
illustration, suppose the contention here was actual knowledge and it 
was proven that Kane had told the managers of the corporation what 
he was doing, could they deny they had knowledge because Rader or 
Beckmann did not know and had not told them? Certainly not. And 
so as to imputable knowledge, if Kane in signing the checks and giving, 
so far as his authority extended, life and validity to the checks, was 
acting within the scope of his apparent or real authority, it was the 
act of the corporation itself, regardless of the fact that Rader and 
Beckmann did not know. 

A careful reading of the opinion in the American Sash and Door 
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Company case [332 Mo. 98, 56 S. W. 2d 1041] substantiates what we 
have said: 

“But—on the second proposition—when the agent or employee 
who drew the check had authority from the maker to execute checks, 
it is held in several cases the maker will be bound by his knowledge and 
intention (though secret and fraudulent) and the check will be payable 
to bearer if made out to a person not intended by him to receive it. 
In other words, the act and intent of the agent in drawing the check 
becomes the act and intent of the principal. Some of these decisions 
base their conclusion at least in part on the theory that by thus em- 
powering the agent, the maker holds him out to the bank as having 
authority to draw checks in the form presented. The cases so holding 
are: Norton v. City Bank & Trust Co. (C. C. A. [4 Cir.]) 294 F. 
839, 844; Bartlett v. First Nat’] Bank, 247 Ill. 490, 498, 93 N. E. 
337; Snyder v. Corn Exch. Nat’] Bank, 221 Pa. 599, 605, '70 A. 876, 
128 Am. St. Rep. 780; Mueller & Martin v. Liberty Ins. Bank, supra, 
187 Ky. 44, loc. cit. 49, 218 S. W. 465, 468; Phillips v. Mercantile 
Nat’l Bank, supra, 140 N. Y. 556, 35 N. E. 982, 23 L. R. A. 584, 37 
Am. St. Rep. 596; Hackensack Trust Co. v. Hudson Trust Co., 119 
Misc. 689, 197 N. Y. S. 158. 


“When, however, the agent or employee has no such authority and 


does not execute the checks, but merely fraudulently induces his princi- 
pal to issue them to others in good faith, the rule is otherwise, and the 
maker is not bound by the guilty knowledge of his employee. This 
distinction is expressly drawn in Phillips v. Mercantile Nat’l Bank, 
supra, cited by respondent, and is further pointed out or made ap- 
parent in the following decisions, in all of which the facts are closely 
parallel to those of the case at bar: Jordan Marsh Co. v. Nat’] Shaw- 
mut Bank, supra, 201 Mass. [397] loc. cit. 408, 87 N. E. 740, 22 
L. R. A. (N. S.) 250; Shipman v. Bank of the State of N. Y., supra, 
126 N. Y. [818] loc cit. 330, 27 N. E. 371, 12 L. R. A. 791, 22 Am. 
St. Rep. 821; Seaboard Nat’] Bank v. Bank of America, supra, 193 
N. Y. [26] loc. cit. 32, 85 N. E. 829, 22 L. R. A. (N.S.) 499; City of 
St. Paul v. Merchants’ Nat’l Bank, supra, 151 Minn. [485] loc. cit. 
488, 187 N. W. 516, 22 A. L. R. 1221; Los Angeles Inv. Co. v. Home 
Sav. Bank, supra, 180 Cal. [601] loc. cit. 610, 182 P. 293, 5 A. L. R. 
1193 ; United States C. S. Co. v. Cent. Mfg. Dist. Bank, 343 Ill. [503] 
loc. cit. 507, 175 N. E. 825, 74 A. L. R. 811, 822, note.” 


The above excerpt also answers plaintiff's contention that such 
notice does not apply where the agent is engaged in a scheme to de- 
fraud his principal; and likewise the following excerpt: 


“In the instant case the Kansas City Court of Appeals held, 25 
S. W. 2d 545, loc. cit. 548: 
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“ ‘It is well settled that the rule that notice to the agent is notice 
to the principal does not apply where the agent is engaged in a scheme 
to defraud the principal.’ The respondent vigorously assails that 
statement, citing Gleason v. Seaboard Air Line Ry. Co., 278 U. S. 
849, 49 S. Ct. 161, 738 L. Ed. 415. The Gleason Case in substance 
rules that where one is defrauded by an agent acting in the real or 
apparent scope of his authority, the principal is liable under the broad 
doctrine of the maxim respondeat superior, notwithstanding the princi- 
pal was in fact ignorant of the agent’s misconduct and the latter 
sought to enrich himself.” 


Action for Injuries Caused by Slipping on Steps 
in Bank Lobby 


A bank customer who is injured by slipping on the marble 
steps of a bank lobby cannot recover damages from the bank 
where it appears that she was aware of the fact that the steps 
were smooth and slippery and where no negligence on the 
part of the bank is shown. Stoll v. First National Bank 
of Independence, Supreme Court of Missouri, 184 S. W. Rep. 
(2d) 97. 

Nevertheless it would seem a worth while precaution on the 
part of banks, having slippery steps of marble or other ma- 
terial, to equip the steps with safety treads. The plaintiff in 
this case recovered a judgment of $12,000 on the trial. The 
Supreme Court reversed this judgment on appeal under the 
rule above stated. 

The facts in detail and some of the testimony appear in the 
following excerpt from the court’s opinion. 


Appellant, the bank, was engaged in the general banking business 
at Independence, Missouri. It owned, maintained and operated the 
building in which it carried on its banking business. The building was 
constructed about 1930. The main entrance to the lobby of the bank 
was through a vestibule and up three steps, the top step being on the 
level of the lobby floor. The vestibule floor was of smooth dark marble, 
with large squares of white marble. The first two steps were of white 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §930. 
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Tennessee marble. The edge of the third or top step was of dark 
marble (York Fossil), but 8 inches back from the edge of the step there 
were squares of white marble in the lobby floor. Respondent had been 
a customer of the bank both before and after it moved into its new 
building. On June 3, 1936, about 12:30 P. M. after a visit to the 
bank, she came out through the main lobby and approached the stairs, 
At a point on the lobby floor near the edge of the top step her feet 
slipped from under her, and she fell down the steps to the vestibule 
floor and was severely injured. 

Appellant contends that under the pleadings and evidence re- 
spondent was a customer in appellant’s bank, and, as such, an invitee 
of the bank; that it owed her only the duty a proprietor of a business 
owes to those coming on his premises by invitation; and that there is 
no liability for injuries from dangers that are obvious, or as well 
known to the person injured as to the owner or occupant. 

Respondent contends that she was “a tenant of a safety deposit 
box for which she paid a consideration”; that she “is in the same 
position as a tenant living on rented premises reached by a common 
passageway maintained by the landlord”; that she fell in a common 
passageway provided for use of “safety deposit box tenants”; that 
appellant was required to exercise ordinary care to keep the common 
passageway in a reasonably safe condition for use; and “that, even 
though the condition causing respondent’s fall was an obvious one, and 
even though her knowledge of such condition was equal to that of 
defendant (appellant), she is entitled to recover in the absence of 
contributory negligence.” 

We must review this cause upon the theory upon which it was tried 
below. It cannot be considered an appeal upon any other theory. 
“Tt is elementary that a cause must be heard in the appellate court 
upon the same theory as that upon which it was tried.” Snyder v. 
American Car & Foundry Co., 322 Mo. 147, 14 S. W. 2d 603, 606; 
Raming v. Metropolitan Street Railway Co., 157 Mo. 477, 57 S. W. 
268 ; Benz v. Powell, 338 Mo. 1032, 1037, 93 S. W. 2d 877, 879. The 
petition alleged that respondent entered the building during business 
hours and “incident to the use of a safety deposit box under lease from 
defendant in its premises,” and for the purpose of transacting business 
with defendant; and that on attempting to leave the building she 
slipped on the top step of a stairway used by the customers and the 
general public as a means of ingress and egress to the bank. Re- 
spondent testified that on the date of her injuries she went to the bank 
by invitation, as she would call it, as one of its customers, and that 
she was one of “its customers.” She further testified that she had a 
safety deposit box which she had rented about a year before and that 
the particular trip to the bank was made to get an insurance policy 
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out of the safety deposit box. Respondent’s instructions, however, 
only required the jury to find that “on and prior to June 3, 1936, 
plaintiff was a customer of defendant in its said bank,” and was “using 
the premises and attempting to use said steps.” ‘The existence of a 
safety deposit box, respondent’s rental or use of it, or the use of a 
common passageway for “safety deposit box tenants” is not mentioned 
or referred to in any instruction. No request was made for the jury 
to make any finding as to such facts. The sole and only relationship 
of the parties which was submitted to the jury, and from which the 
basis of appellant’s liability, if any, to respondent was to be deter- 
mined, was that “plaintiff was a customer of defendant in its said 
bank . . . using the premises.” This relationship is referred to 
as that of owner or occupier to invitee. It is unnecessary, therefore, 
for us to determine whether or not the liability would have been dif- 
ferent if the relationship of landlord and tenant applied to this case. 
The cause was not tried or submitted to the jury on that theory. 

The petition states that the marble steps were “excessively, un- 
usually, extraordinarily and highly slick and slippery and dangerous 
for the ordinary use of guests and customers” of defendant and the 
public; that persons using the steps were extremely likely to slip 
thereon; that defendant negligently failed to roughen the steps, pro- 
vide a handrail, or cover the steps to prevent same from being slick ; 
that defendant knew or by the use of due care would have known of the 
condition of said steps and long enough prior to plaintiff’s injuries, 
“by the exercise of due care on its part to have remedied said dangers 
and made said steps and the use thereof reasonably safe, or warned 
plaintiff and those using said steps of such dangers, said dangers being 
to her unknown, all of which defendant negligently failed to do.” 
(Italics ours.) 

Respondent’s testimony tended to show that she had been in the 
new bank building at various times and was familiar with the condition 
of the floor, steps and general surroundings. On direct examination 
she testified that after she secured the policy from the box she went 
out along the lobby floor and towards the top step. She said: “I was 
walking carefully, the floor was glossy, somewhat like a waxed floor in 
a home, and when I got near the edge of this top step I began to stiffen 
myknees . . . I felt like that I might slip, you know, that glossy, 
smooth surface there just made me be cautious . . . then my feet 
slipped from under me . . . I fell down right at the foot of the 
steps. . . . AsI say, this floor was very glossy and smooth, - 
like a waxed floor in our homes, and that is why I was cautious 
I didn’t think that I would have had an accident like this, of course, 
but I just had to be careful in my walking, I realized that to keep from 
falling, I believe I need not repeat what I said before . . . I was 
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always afraid of these waxed, glossy, smooth floors. I always was. 

All the way from the time I left the deposit box, : 
I was careful from that time on . . ., because I was afraid it was 
smooth and waxed. It looked like. . . . I knew it was slippery 
and smooth, glossy-like, waxed all the time . . . yes, I knew that 
edge was . . . I knew it was slick enough to be careful, and that 
is why I stiffened my knees when I came to a place like that, walk care- 
fully.” “Q. . . . tell the jury whether or not you thought you 
could safely use it if you were cautious and careful? A. Yes.” On 
cross-examination respondent stated that she had been in appellant’s 
new building and had seen the floor frequently; that she had observed 
that the floor looked glossy; that she knew such condition existed when 
she went into the bank; that it had always been the same way; that 
she always felt there ought to be handrails but there were none; that 
she had no trouble seeing the floor and the condition of the floor on 
the date in question; that she knew she was on the top step immediately 
before she fell; that to the best of her recollection the toe of her shoe 
was close to the edge of the first step leading down . . . “close 
to the place where I would step down;” that she didn’t stumble, but 
slipped; that there wasn’t any foreign substance on the floor at the 
place of the accident; that it was slick and glossy, and in the same 
condition she observed when she went in; and that her sight was good 
and her glasses good. 


Respondent’s husband, a witness for her, testified that on the day 
after the accident he examined the floor and the top step carefully; 
that it was in the same condition as “it was the day his wife fell, 

shiny and glossy . . . It was very slick.” He did not 
find any substance on it, but it was glossy and shiny “just like ice.” 
It was clean shiny marble and there was no mud, water, dirt or any- 
thing else on it. He admitted that he also examined the floor on the 
date of the accident after his wife was placed in the ambulance. 


Respondent offered two witnesses who testified that they had slipped 
on the marble floor at the top step and one of the witnesses said he 
had seen two other persons slip on the floor. There was no evidence 
that this information had been given to the appellant or its officers. 
Respondent’s other evidence tended to show that the steps and floor 
were made of marble, “hone finished” and very slick; that there was 
no wax or preparation of any kind on the marble floor and steps but 
the marble had been semi-polished before being installed; that it was 
the general custom and practice to have handrails at steps and to use 
safety treads of metal or rubber on steps to keep people from slipping; 
and that it was customary to have a sand or grainy finish (a non-skid 
finish), rather than “hone finish” on steps. ‘“Hone-finish” was de- 
scribed as the smoothest finish—secured by rubbing the marble with a 
piece of hone (smooth stone) similar to a razor hone. Such a finish 
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was said to leave the marble with a very slick smooth surface and a 
glossy appearance. 

Appellant’s evidence tended to show that the steps and floor were 
of “hone-finished” marble and that it was customary to have such finish 
in public buildings, offices and banks; that it was not slippery or slick 
but was smooth; that use tended to roughen up the finish; that there 
was no polish either on the floor or steps; that the steps conformed 
in every respect to custom and practice; that there was no custom to 
use handrails, or safety treads; that it was the universal custom not 
to use safety-treads; and that more than 5000 deposits were made in 
the bank by customers during the month preceding respondent’s injury, 
and that all customers for every purpose had to come in and leave over 
these particular steps. The cashier of appellant bank further testified 
that from May 22, 1930 to June 3, 1936, he had received no complaint 
about the floor and that no accidents had been reported to him. 

Appellant does not contend that respondent was guilty of con- 
tributory negligence as a matter of law, but does insist that there is 
no evidence of negligence on its part. It contends that in view of 
respondent’s own testimony, she had full information as to the condi- 
tion of the premises prior to her fall; that no warning of any kind 
would have given her any more knowledge of the condition of the floor 
and steps; that even conceding the bank floor was slick and dangerous 
(which it does not) that there could be no recovery, for the reason that 
she was fully aware of all dangers and appellant breached no duty and 
was guilty of no negligence, 

“The owner of lands is liable in damages to those coming thereon, 
using due care, at his invitation or inducement, expressed or implied, 
on any business to be transacted with or permitted by him, for an 
injury occasioned by the unsafe condition of the premises, which is 
known to him and not to them, and which he has suffered negligently 
to exist, and of which they have received no notice.” Vogt v. Wurmb, 
318 Mo. 471, 475, 300 S. W. 278, 279. The above opinion quotes 
from 20 R. C. L. 56, par. 52, as follows: “The mere ownership of 
land or buildings does not render one liable for injuries sustained by 
persons who have entered thereon or therein; the owner is not an 
insurer of such persons, even when he has invited them to enter. Nor 
is there any presumption of negligence on the part of an owner or 
occupier merely upon a showing that an injury has been sustained by 
one while rightfully upon the premises. The true ground of liability 
is the proprietor’s superior knowledge of the perilous instrumentality 
and the danger therefrom to persons going upon the property. It is 
when the perilous instrumentality is known to the owner or occupant 
and not known to the person injured that a recovery is permitted. 
And, hence, there is no liability for injuries from dangers that 
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are obvious, or as well known to the person injured as to the owner 
or occupant.” The rule announced above is abundantly supported by 
the authorities and is well settled in this state. 


BERS 


Action Against Bank to Recover Usurious 
Interest 


Where usurious interest is paid to a national bank, the 
person paying it may recover twice the amount paid, provided 
the action to recover the interest is commenced within two 
years of the time the usurious transaction occurred. 12 U. S. 
Code § 86. The fact that the person paying the interest goes 
into bankruptcy does not extend the time for bringing the 
action. In other words, a trustee in bankruptcy cannot main- 
tain an action for twice the amount of usurious interest paid 
by the bankrupt to a national bank, where the action is brought 
more than two years after the interest is paid, notwithstanding 
the fact that the adjudication in bankruptcy was made within 
two years of such payment. In re Appalachian Publishers, 
Inc., United States District Court, E. D. Tennessee, 29 Fed. 
Supp. 1021. 

The opinion in this case reads as follows: 


This case presents the sole question whether a trustee in bank- 
ruptcy may, more than two years after usurious interest was actually 
paid by the bankrupt, maintain a suit under Title 11, sec. 110, sub. 
a (6), U.S.C. 11 U. S. C. A. § 110, sub. a (6), if the adjudication 
was within two years of such payment. 

Title 12, sec. 86, U. S. C., 12 U. S. C. A. § 86, provides: “In case 
the greater rate of interest has been paid, the person by whom it has 
been paid, or his legal representatives, may recover back, in an action 
in the nature of an action of debt, twice the amount of the interest thus 
paid from the association taking or receiving the same: Provided, That 
such action is commenced within two years from the time the usurious 
transaction occurred.” 

Title 11, sec. 110, sub. a (6), U. S. C., 11 U.S. C. A. § 110, sub. 
a (6), vests in the trustee in bankruptcy as of the date of filing the 
petition “(6) rights of action arising upon contracts, or usury, or the 
unlawful taking or detention of or injury to his property.” 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1402. 
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Title 11, sec. 110, sub, a (6) creates no right of action, nor does it 
purport to define the word “usury” or limit the meaning to the defini- 
tion set out in any state or federal statute. This action is predicated 
upon the right created by Title 12, sec. 86, U. S. C., 12 U. S.C. A. §86. 

The provisions of the Bankruptcy Act dealing with the statute of 
limitations does not purport to create any right of action, and by its 
terms as construed in Freelander v. Holloman, 1873, Fed. Cas No. 
5,081; 1 Collier on Bankruptcy, 424; Remington on Bankruptcy secs. 
2344 and 2347; Isaacs v. Neece et al., 5 Cir., 75 F. 2d 566-569; Acme 
Harvester Co. v. Beekman, 222 U. S. 300, 32 S. Ct. 96, 56 L. Ed. 208; 
and Hughes Federal Practice, sec. 1476, only undertakes to create a 
uniform period within which trustees may assert rights not barred 
when the petition is filed. 

This is a very different legal proposition from that before the court. 
Here the question presented involves a determination of the effect of 
the bankruptcy statute of limitations upon a statute creating a new 
right which, by the terms of the statute so creating it, provides that 
its existence, that is, the existence of the right, is conditioned upon its 
exercise within a definite period. The statute does not limit the time 
within which the created right may be exercised. It must be understood 
that the right is created to sue to recover usurious interest provided 
the suit to recover it is commenced within two years from the time the 
usurious transaction occurred; that is, the payment of the usurious 
interest. If the action is postponed beyond that period, then the con- 
ditionally created right never exists. The timely institution of the 
suit is a condition precedent to the existence of the right. Vaught v. 
Virginia & S. W. R. R., 1382 Tenn. 679, 179 S. W. 314. 

But for the statute relied upon here, there would be no cause of 
action, and in that statute the condition to the right or liability is as 
clear as the creation of the right itself. Reliance upon the statute by 
the trustee requires the acceptance of the conditions to the existence 
of the right as well as the parts of the statute defining the right and 
conditioning its existence on the proviso respecting the time within 
which it exists. Reading Co. v. Koons, 271 U. S. 58, 46 S. Ct. 405, 
70 L. Ed. 835. See the reasoning in Partee v. St. Louis, S. F. & R. 
Co., 8 Cir., 204 F. 970, 51 L. R. A., N. S., '721. See also Auto Sales 
Co. v. Johnson, Tenn., 122 S. W. 2d 453, 120 A. L. R. 370. 

I conclude the statute of limitations carried into the Bankruptcy 
Act must be held to be strictly a statute limiting the time within which 
rights may be enforced, and not a statute undertaking to strike down in 
another statute a condition imposed therein as essential to the existence 
of the right itself. 





FIDUCIARIES 


An address given by Mr. Frank O. Brand, Secretary and General 
Manager of the Empire Safe Deposit Company and Second Vice-Presi- 
dent of The New York State Safe Deposit Association on Thursday, 
January 4, 1940, before the Safe Deposit Round Table Discussion Group 
of the American Institute of Banking, New York Chapter. 


(Editor’s Note: While this article is based upon the law of New 
York, it contains much information that is useful in other states.) 


—— 


The ever increasing publicity in connection with the work of safe 
deposit educational programs is attracting the attention of the banking 
fraternity of this city. They are beginning to recognize the value of 
their safe deposit business, it no longer is considered the stepchild of 
the institution with which it is affiliated. They recognize the liability 
and responsibility involved in the operation of a safe deposit company. 
They are becoming more and more aware of the need of men and women 
who are trying to improve their knowledge of the business in order that 
they may better serve the company with which they are connected. 

The topic assigned to me this evening is Fiduciaries. They are di- 
vided into many different categories, but have this one thing in common 
—they are all placed in a position of trust for the benefit of a third 
party. 

First, the guardian who is one chosen or appointed to take charge 
of the estate and education of a minor or infant. 

There are two types of guardianships, general guardian and guardian 
ad litem. 

The first, a general guardian is one who is charged with the care 
of the person or property or both the person and property of an infant. 
He is appointed either by will or deed, in which cases he must qualify 
before the surrogate, or by the court on the nomination of proper parties. 
When appointed by will he is generally known and referred to as a tes- 
tamentary guardian. 

The second type of guardianship, the guardian ad litem, sometimes 
known as special guardian, is one who is appointed by the court to 
represent an infant in a legal action; such guardians may only repre- 
sent the infant’s interests in court and in the particular action or mat- 
ter in which he is appointed. 
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Usually the same person is named general guardian of both the prop- 
erty and the person, except, for instance, in the case of Gloria Vander- 
bilt, where the property is managed by a guardian of the property and 
the care of her person is vested in her aunt. An exception to the general 
rule is this, a guardian of the person of a married woman is never 
appointed. 

Under the laws of New York State, it is necessary for the guardian 
to produce any shares of stock or bonds or other property for examina- 
tion by one of the Surrogate’s assistants who is required to make annual 
examinations of assets belonging to the infant. In order to eliminate 
the hazard of transporting these securities to and from the Surrogate’s 
Court, the Surrogate will accept a letter of certification from the safe 
deposit company stating that the securities as listed were exhibited to 
an officer in charge at a specified time and then were redeposited in 
the box rented by the guardian. This procedure, because of real service 
rendered strengthens customer relationship and creates a feeling of good 
will, which may develop some very lucrative business for both the safe 
deposit company and the bank with which it is affiliated. 

Another point of interest from a safe deposit angle regarding guard- 
ianships is the question of permitting the minor to have access to 
the guardian’s safe deposit box upon reaching his majority. This ac- 
cess should be refused unless the minor has a court order, showing that 
the guardian has been discharged and is unable to act and direct the 
turning over to the erstwhile infant any funds or property to which 
he may be entitled. 

The Surrogate, pursuant to Section 106 of the New York Surrogates 
Court Act, may provide that a bond in a reduced amount may be fur- 
nished by a guardian if the securities are deposited in a bank, trust 
company or safe deposit company and that none of the property so 
deposited may be removed until further order of the court. Any such 
orders should be handled with extreme care by the safe deposit company, 
because by accepting such accounts, they may be termed custodian of 
the property and as such, held accountable for the safekeeping and 
proper delivery of same. 

We will now direct our attention to the duties of those who are 
charged with the administration of the estates of persons who have died 
and left no legal or valid will, or the administration of a will, the execu- 
tor of which, for some reason cannot or does not wish to act. In the 
absence of a will, letters of administration are issued to persons desig- 
nated by law in the following manner. 

In New York State the eligibility is definitely prescribed, starting 
with the husband or wife and then in the following order: children, 
grandchildren, father or mother, brothers or sisters or to next of kin, 
preferable one who is entitled to take the largest share in the estate. 
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Where no competent adult of the foregoing classes accepts the appoint- 
ment or where only infants, insane and deceased persons are entitled 
to the estate, a guardian of an infant, committee of an insane person 
or representative of a deceased person entitled to take a share of the 
estate may be appointed. If no competent person in any of the fore- 
going groups can be found who is willing to accept the appointment, 
grant may be made to the Public Administrator, County Treasurer, peti- 
tioner or any other person selected by the court in that order. 

The same court which issues the letters of administration will also 
fix the amount of bond to be filed by the fiduciary, which is generally 
equal to the amount of property involved. 

One way by which the amount of the bond is determined is through 
the use of a will search order, with which we are all familiar ; however, 
I would like to outline briefly this procedure because it is of particular 
interest to all of us. 


First the petitioner, the next of kin, in order previously mentioned 
applies to the court for an order to examine the property contained 
in a safe deposit box standing in the name of the decedent for the 
purpose of a will search. This order directs that the examination be 
made in the presence of a representative of the New York State Tax 
Department and an officer or manager of the safe deposit company. 


If no will be found, the petitioner is usually permitted to make an in- 
ventory of the contents for the purpose of determining the value thereof, 
in order to properly fix the amount of bond required. Some orders will 
contain authority for the safe deposit company to turn over a named 
beneficiary any insurance policies contained therein and also to turn 
over to the petitioner a deed to a cemetery plot, if any be found. If 
a will be found, it is the duty of the safe deposit company to take charge 
of it and deposit it with the Surrogate’s court of proper jurisdiction. 
As safe deposit companies are charged with the custody of such wills, 
extreme care should be exercised in delivering them at once to the court. 
I do not recommend that they be entrusted to the mails, but should be 
personally delivered against receipt by a representative of the safe 
deposit company mentioned in the order. If any life insurance policies 
are delivered to a named beneficiary you must, of course, be sure of 
the identity of the claimant and get his receipt for same, the same 
applies to the deed for a cemetery plot. 

I think it is good practice to take a short affidavit of all parties 
present as to what actually occurred at the opening and as to the dis- 
position of any articles, as above mentioned removed and also that the 
box was then resealed until such time as the safe deposit company was 
in receipt of a tax waiver and of letters of administration or in the 
case of a will, letters testamentary. 

When a safe deposit company is notified by a surety company that 
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they are on the bond of a fiduciary and such letters contain instruc- 
tions that access to safe deposit box is restricted to such fiduciary only 
when accompanied by a duly authorized representative of the surety 
company, a letter should be sent to your customer, the fiduciary, advis- 
ing him of the restriction of access as imposed by the surety company 
and requesting his written confirmation of such restrictions. In ac- 
knowledging the receipt of the surety company’s letter, it would be 
advisable to indicate that you have also written the fiduciary asking for 
written confirmation regarding the restriction of access. 

Another point, relative to letters of administration, is that their 
powers are often limited to the collection of property not to exceed 
an amount as specified on the certificate of letters, since safe deposit 
companies, their officers or employees, are not in possession of, or in a 
position to act as an appraiser of the contents of safe deposit boxes, 
they are, of necessity, unable to comply with such limitations as to the 
turning over or granting access to safe deposit boxes. Safe deposit 
companies can and should insist upon receiving certificate of letters of 
administration that are not qualified as to the amount which he, the 
administrator, can take under his control. The Surrogate’s court will 
issue letters which are applicable to access to safe deposit boxes and 
such certificate will be inscribed with the following legend, ‘‘This cer- 
tificate may not be issued except for access to safe deposit boxes.’’ 

There are various kinds of administrators: 

First: The temporary administrator who is appointed to take charge 
of an estate pending the appointment of an executor or permanent ad- 
ministrator and, in general, has only such powers as are specially dele- 
gated to him by the court. If the administrator is under the jurisdic- 
tion of the Surrogate of New York, deposits of property must be ap- 
proved and designated by the surrogate and can only be withdrawn by 
special order of the surrogate. So you can readily understand why it 
is of importance to carefully check any certificate of letters to determine 
whether or not you are dealing with a temporary or permanent admin- 
istrator in connection with the rental and access of the box so rented. 
If administration is temporary, extreme care should be taken to insure 
proper access and still more important that withdrawal of any property 
be under the direction of the surrogate. 

Second: The administrator cum testamento annexo, or in plain 
English, administrator with the will annexed. He is appointed by the 
Surrogate to take the place of an executor who has been removed or 
who has died, resigned or renounced, or to act as executor of a will 
when the will itself names no executor and generally speaking he has 
the same powers and is subject to same limitations as if he had been 
named in the will. 

In the event that the administration of an estate is interrupted by 
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the death, resignation or removal of an administrator before the com- 
pletion of estate matters, it becomes the duty of the Surrogate to desig- 
nate some person to carry on the management of the estate to its com- 
pletion. The person so designated by the court is known and referred 
to as the administrator de bonis non. 

In the event that a person dies intestate, and who has no known 
next of kin, the duty of administration of his estate falls upon the 
Public Administrator. 

The next step in our discussion of fiduciaries is the duties, powers 
and limitations of executors, both individual and corporate. Any per- 
son who is, at the time the will is proved incapable in law of making 
a contract, or who has been convicted of an infamous crime or found 
by the Surrogate to be incompetent by reason of dishonesty, drunken- 
ness, improvidence or want of understanding is denied the right to 
qualify. The Surrogate in his discretion may refuse to grant letters to 
any person unable to read or write the English language. The execu- 
tor’s authority to act is from the will itself but before he can exercise 
that right he must have the sanction of the proper court. 

It is not necessary for an executor to give a bond unless the will 
sO provides or some person interested in the estate demands it, on the 
ground that the circumstances of the proposed executor do not afford 
sufficient security for due administration of the estate, or that the 
executor is not a resident of New York State. It should be noted, how- 
ever, in case an executor is required by will to hold, manage or invest 
money, securities or property for the benefit of another, he must execute 
a bond before receiving the property unless the will expressly provides 
to the contrary. 

Before allowing access to any decedent’s safe deposit box, the cer- 
tificate of letters testamentary evidencing the executor’s authority to 
act should be identified as a proper certificate, and such certificate of 
letters testamentary, in fact any certificate evidencing the fiduciary’s 
right to act, should be of recent date, because the fiduciary might have 
been removed. Mr. George Loesch, Clerk of the Surrogate’s Court of 
the County of New York in an address given at one of the recent meet- 
ings of the New York State Safe Deposit Association, stressed this 
point. He said, ‘‘We have various certificates in our court and the 
question has frequently arisen as to how they can be identified as proper 
certificates issued out of the Surrogate’s Court of New York County. 
Some banks and safe deposit companies have taken the precaution to 
send me a card, asking that I have placed thereon the signatures of all 
clerks who sign my name to certificates. That is a good method, another 
precaution is to see that the seal of the court is properly impressed upon 
the certificate in two places, it should be clear that it is the New York 
Surrogate’s seal, and once an examination has been made of it by a 
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representative of the safe deposit company, I think he can ascertain 
with reasonable certainty whether a proper seal has been placed 
thereon.”’ 

Generally speaking, each executor is clothed with full authority to 
act on behalf of the estate, with the exception of the sale of real estate, 
in which case all the executors must unite in the deed before title can 
be conveyed. A representative of a safe deposit company can recognize 
any of the persons named in the certificate of letters testamentary re- 
garding the rental, release or access to safe deposit boxes standing in 
the name of the estate of the decedent. All executors are entitled to 
access to the box under proper arrangement among themselves and if 
any disagreement should arise between them regarding admittance to 
the box, the matter should be referred to the Surrogate. No one execu- 
tor is entitled to exclusive control and it is usual for them to arrange 
between themselves for the custody of the property and in case of any 
disagreement, the Surrogate will make proper provision for their joint 
custody. 

T think that it is generally understood that an executor, or for that 
matter, any person acting in a fiduciary capacity cannot confer the 
authority invested to him by the court to another person. Bearing 
that in mind the question of deputyship appointments by the executor 
for access to safe deposit boxes naturally arise. Each company must 
decide, of course, with the advice of their counsel, whether access to 
a safe deposit box by an agent duly authorized by an executor is an 
act of discretion, or a ministerial act; if in the opinion of the company 
and its counsel access is of a discretionary nature and not ministerial, 
they should be governed accordingly. There are two schools of thought 
in dealing with this question. It is the opinion of many safe deposit 
companies that access by a deputy appointment of a fiduciary is a 
purely ministerial act, an act which is mechanical, for instance, a fidu- 
ciary in delivering securities to a broker for sale, or in mailing or 
expressing securities to a legatee, would ordinarily send the securities 
to the broker or to the post office, or to the express company by a 
trusted messenger instead of doing so with his own hands. As I have 
said before, each company in its judgment, together with the opinion 
and advice of its counsel, must decide whether such deputy appoint- 
ment is a delegation of authority to exercise discretionary judgment 
and be guided accordingly. 

I have not been able to find any case in which this question was 
brought before a New York court, but a decision of the Supreme Court 
of Massachusetts (#-250-537 C. West vs. State St. Trust Co., Jan. 10, 
1925) where three executors authorized the safe deposit company to 
give their lawyer access to safe deposit box. The lawyer took out some 
securities, sold them for his own account and absconded with the funds. 
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In a suit by the executors against the safe deposit company, it was held 
that the company was not liable, as the executors had power to give 
their agents such access, however, you must consider also in accepting 
such authorization you are doing so in the absence of any decision by 
the New York Court of Appeal. 

Those of us, from our close association with banks and trust com- 
panies are fully aware of the many advantages of a corporate fiduciary, 
first of all, it is generally recognized that their financial responsibility 
is greater than that of an individual, they are not beset with the per- 
sonal feelings and lack of ability of the individual, which often hampers 
the proper administration of a decedent’s estate. They have the ad- 
vantage of many years of experience in handling trust matters. 

A corporate fiduciary, when applying for access to a safe deposit 
box, must, in addition to all the requirements of an individual fiduciary 
present proper authorization and identification of the individual action 
on their behalf. 

A trustee is a person appointed by a will or deed of trust, or by 
a court, who holds some estate, interest or power in or affecting prop- 
erty of any kind for the benefit of another. A trustee nominated in a 
will is known as a testamentary trustee and his duties are to invest 
and manage a particular fund (or) trust estate under direction con- 
tained in the will. In the case of the death or the resignation of one of 
two or more testamentary trustees, the remaining trustee must proceed 
to execute the trust unless the appointment of a successor is necessary 
to comply with the express terms of the will. 

Trustees are also appointed under a deed of trust, usually created 
by the donor, setting aside property for the benefit of another. 

When a trustee, either testamentary or under deed of trust, rents 
a safe deposit box he should be required to file with the company the 
proper papers evidencing his right to act in behalf of the trust, in the 
case of the testamentary trustee a copy of letters testamentary is re- 
quired and when he is acting under the terms of a deed of trust, a cer- 
tified copy of such deed should be filed with the safe deposit company. 

One of the biggest problems encountered when dealing with trustees, 
is the moot question—must all trustees act jointly in having access to 
safe deposit boxes? Again, we are faced with the problem of interpre- 
tating the law, which provides that trustees cannot act independently 
of one another. It is a question that must be decided by each company, 
after due consideration and discussion with counsel as to what pro- 
cedure to follow. There are safe deposit companies who deem it proper 
procedure to require the presence of all trustees when access to a safe 
deposit box rented in the name of the trust is given. Other companies 
are satisfied that trustees are acting jointly and not delegating their 
discretionary powers to less than all of their number when they all 
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join in written instructions to the safe deposit company that access to 
such safe is to be only by any two or more of the trustees jointly, or 
by any trustee alone. The premises being that when all the trustees 
join in such instructions they are conforming to the law. 

Finally we have come to the question of committees:—who are 
charged with the care and management of the person and or the prop- 
erty of an incompetent. This type of fiduciary is appointed and under 
the jurisdiction of the Supreme Court, except where a County Court 
has jurisdiction of those matters, concurrent with the Supreme Court. 
The court first exercising jurisdiction is accorded priority. A petition 
for appointment as committee of an incompetent may be presented to 
the court of proper jurisdiction by any person. Section 1377 of the 
New York Civil Practice Act clearly defines the control, duties and 
powers of a committee I quote, ‘‘A committee, either of the person or 
the property, is subject to the direction and control of the court by 
which he was appointed, with respect to the execution of his duties, 
and he may be suspended, removed or allowed to resign, in the discre- 
tion of the court. A vacancy created by death, removal or resignation 
may be filled by the court. But a committee of the property cannot 
alien, mortgage or otherwise dispose of real property, except to lease 
it for a term not exceeding five years, without the special direction of 
the court obtained upon proceedings taken for that purpose, as pre- 
scribed in this Act. 

‘‘A committee of the property may maintain in his own name, adding 
his official title, any action or special proceeding which the person with 
respect to whom he is appointed might have maintained if the appoint- 
ment had not been made.”’ 

A committee is obliged to make an annual accounting to the court 
under whose jurisdiction he is acting and the court will usually accept 
such letters as I have already mentioned regarding the annual examina- 
tion of property entrusted to guardians. 

Any person appointed as committee of an incompetent must file in 
the office of the Clerk of the Court a bond with at least two securities 
in an amount to be fixed and approved by the court, which is usually 
not less than the total personal property of the incompetent and income 
from rents or other sources for the next two years. 

On September Ist of this year, Section 1377A of the New York 
Civil Practice Act became effective. This law provides for the examina- 
tion and inventory of the contents of safe deposit boxes of persons 
adjudicated incompetent. It provides that the committee, duly ap- 
pointed, have full power and authority to examine the same for the 
purpose of making an inventory of such part of the contents thereof 
as is owned or used by such incompetent person, and let me repeat, 
making an inventory of such part of the contents thereof as is owned 
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or used by such incompetent person; and taking jurisdiction, posses- 
sion and control thereof. The next provision of the section is that any 
such examination shall be made in the presence of an officer of the 
safe deposit company, bank or corporation owning such safe deposit 
box, or agent of such officer, who should certify to the correctness of 
such inventory. It provides further that a copy of such inventory and 
certification shall be left with such officer or agent who shall preserve 
the same in the office of such company, bank or corporation and the 
committee shall annex copy of such inventory and certificate to the 
inventory, affidavit and account required by Section 1378. You can 
readily see the objectionable features of this law. It does not provide, 
in case of a joint rental that the examination be made in the presence 
of the joint renter, and it should not be the duty of the safe deposit 
company in the case of a joint rental to decide which of the contents 
may belong to the incompetent and which may belong to the joint rentor. 
I feel strongly that safe deposit companies should insist upon the pres- 
ence of the co-tenant at the time of the inventory in order that his 
interests be protected. 

The burden of establishing ownership of property should be upon 
the committee and the co-tenant. This law also provides for such an 
inventory of any box used by the incompetent, in which case, he may 
be merely a deputy. 

Another point to consider is that such a certification of inventory 
by a safe deposit company may necessarily be quite an expensive proposi- 
tion, it is conceivable that time and labor involved would be considerable 
in many cases and the law does not provide any compensation to the 
safe deposit company. 

The Legislative Committee of the New York Safe Deposit Associa- 
tion are doing everything in their power to have the law repealed or 
amended in such a way so as to remove the objectionable features in 
the present law. 


i 
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BANK LIABLE IN PAYING STOPPED CHECK 





American National Bank v. Reed, Court of Civil Appeals of Texas, 
134 S. W. Rep. (2d) 782 







The payee of a check asked a bank to cash it and the bank called 
the drawee bank on the telephone and was told by the latter that the 
check would be paid on presentment, whereupon the check was cashed. 
Before the check was presented, the drawer placed a stopped order 
against the check. The drawee, however, paid the check. It was 
held that the drawee bank was liable to the drawer for the amount 
of the check. The bank’s verbal promise over the telephone to pay 
the = did not constitute a certification and was not binding on 
the ; 














Suit by O. S. Reed against the American Bank for the amount of a 
check which the defendant was alleged to have wrongfully paid. The 
defendant filed a cross-action. From a judgment for the plaintiff, the 
defendant appeals. 

Reversed and remanded. 

Adkins, Pipkin, Madden & Keffer and H. C. Pipkin, Jr., all of 
Amarillo, for appellant. 
W. F. Nix, of Amarillo, for appellee. 


FOLLEY, J.—The appellant, American National Bank, is a national 
banking corporation of Amarillo, Texas. The appellee, O. S. Reed, is 
engaged in the produce business in the same city and during the month 
of July, 1938 was a depositor of the appellant bank. On July 18, 1938 
Gray Garner, who is in the produce business at Memphis, Texas, de- 
livered to the appellee about sixty cases of eggs in Amarillo under an 
agreement previously made between these parties. Garner’s daughter 
and another lady employed by Garner, at the request of appellee, candled 
some thirty-five or forty cases of these eggs in the establishment of 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§255, 1474. 
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the appellee at Amarillo on the day the eggs were delivered. The 
remainder of the eggs were not candled which was at the request of 
the appellee because he had already sold them to other buyers in Ama- 
rillo. From the eggs candled about five cases were found to be bad and 
were discarded from the lot. While such eggs were being candled an 
employee of the appellee was present in and about the room and, accord- 
ing to some of the testimony, assisted in the work. There was other 
testimony to the effect that the appellee himself was present a part of 
the time and exercised some supervision over the examination of the 
eggs during the candling process. At the conclusion of such process 
the appellee gave Garner a check for $279.89 for the eggs which had not 
been discarded. Such check was drawn on the appellant bank and pay- 
able to the order of Garner. There was evidence to the effect that on 
the next day and the day following the appellee discovered that some 
of the eggs for which he had given the check were in bad condition. 
After the delivery of the eggs Garner returned to his home at 
Memphis and on the next day took the check to the First National Bank 
of Memphis and asked that such bank advance him the money on it. 
The vice-president of the Memphis bank called the appellant bank by 
telephone and asked an employee of the latter bank if the check would 
be paid by it upon presentation. The employee of the Amarillo bank 
replied that such check would be paid. Thereupon the Memphis bank 
paid to Garner the face amount of the check in cash, less the amount 
of the telephone call. The check was forwarded through regular bank- 
ing channels to the appellant for payment. On July 20, 1938, before 
the check reached the appellant bank the appellee instructed the appel- 
lant not to pay the check. Upon presentment of the check to the appel- 
lant such bank refused payment and stamped ‘‘Payment Stopped’’ on 
the face of the check. The check was thereupon returned to the Mem- 
phis bank unpaid. The vice-president of the Memphis bank again called 
the appellant by telephone, reminded such bank of its previous assur- 
ance that the check would be paid upon presentment and insisted that 
the check be paid. Thereafter the Memphis bank, through its corre- 
spondent bank, again presented the check for payment. Upon this 
second presentment the appellant paid the check, charged the same 
against the account of the appellee and informed the latter of its action. 
On July 25, 1938 the appellee filed this suit against the appellant 
in the County Court of Potter County, Texas, alleging that he had in- 
structed the appellant not to pay the check but that notwithstanding 
such instruction the appellant had done so and had withdrawn from 
appellee’s balance the sum of $279.89, the amount of the check. The 
appellee answered setting up facts substantially as above stated, asked 
that Garner and the First National Bank of Memphis be impleaded and 
prayed for judgment over and against them for any recovery obtained 
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against it by the appellee. By an amended answer in the nature of. a 
cross-action, in which the appellant apparently abandoned any claims 
against Gray Garner and the First National Bank of Memphis, the 
appellant alleged that it had acquired by assignment from Garner what- 
ever rights Garner held either under the check or the contract for the 
sale of the eggs; that the eggs involved in such contract were determined 
merchantable by test made under the supervision and in the presence 
of the appellee; that such eggs were delivered to the appellee upon the 
completion of the tests and were accepted by him as being sound and 
merchantable; that the appellee had sold some of the eggs and had 
received and retained value therefor; that if at a later time such eggs 
became unsound and unmerchantable such condition was occasioned 
through no fault of Garner but resulted entirely from the fact that 
such eggs were not handled by the appellee in such manner as was 
proper to preserve their merchantable condition; and asked that in the 
event it be held liable on the alleged wrongful payment of the check, 
that appellant have judgment against the appellee for the face amount 
of the check as an offset to any judgment rendered for the appellee. The 
appellee demurred to this cross-action plea of the appellant. 

Trial was before a jury at the conclusion of which the court sustained 
the appellee’s demurrer to appellant’s cross-action, refused to allow the 
appellant to prove up its assignment from Garner and instructed a ver- 
dict for the appellee for the full amount of his claim. The court there- 
upon rendered judgment accordingly. The appellant reserved an excep- 
tion to the court’s action in sustaining a general demurrer to its cross- 
action and to the exclusion of the evidence in regard to the assignment 
from Garner to the bank. From this judgment this appeal is brought. 

We think it is settled by the authorities of this State that the drawer 
of an uncertified check can revoke his order to pay such check out of 
his funds in the drawee bank at any time before the bank’s acceptance 
of the check, and the bank is bound by such revocation and has no 
authority to pay the check after such notice. Hewitt v. First Nat. Bank 
of San Angelo, 113 Tex. 100, 252'S. W. 161. The fact that the appellant 
bank agreed orally over the telephone to pay the check upon present- 
ment did not operate as an acceptance of the check since section 132 of 
article 5941, Vernon’s Annotated Civil Statutes, requires that the 
acceptance must be in writing and signed by the drawee. ‘‘A check 
of itself does not operate as an assignment of any part of the funds to 
the credit of the drawer with the bank, and the bank is not liable to 
the holder, unless and until it accepts or certifies the check.’’ Section 
189 of article 5947, Vernon’s Annotated Civil Statutes. Therefore the 
payment by the appellant bank after the countermand was wrongful 
and rendered it liable to the appellee for the sum charged against the 
latter’s account. Hewitt v. First Nat. Bank of San Angelo, supra; 
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Huffman v. Farmers’ Nat. Bank of Cross Plains et al., Tex. Civ. App., 
10 S. W. 2d 753. 

Regardless of the bank’s liability to the appellee for its wrongful 
conduct in paying the check over appellee’s protest, it is our opinion 
that under the facts of this case the appellant should have been allowed 
such offsets against appellee’s claim as would have been available to 
Gray Garner in a suit between him and the appellee in the event the 
check had not been paid. By written agreement Garner transferred his 
eontract for the sale of the eggs and all of his rights and claims arising 
under the contract or under the check given in the transaction. In this 
connection quesions of fact were presented as to whether or not the 
appellee received all or a portion of the consideration for the check in 
question. It was admitted by the appellee that he sold some of the eggs 
and received value therefor. There was other testimony to the effect 
that all of the eggs for which the check was given were in a merchant- 
able condition at the time they were delivered and that the appellee 
agreed to accept them as such, which, if true, would have presented an 
issue of estoppel in appellant’s favor. There was also evidence which 
might reasonably have been interpreted by the jury that the appellee 
did not properly care for the eggs after their receipt by him and that 
his lack of diligence in this respect caused them to spoil after he 
accepted them in good condition. All these matters were questions of 
fact which might have been resolved against the appellee if the case 
had been submitted to the jury upon the issues presented by the plead- 
ings and the testimony. 

It appears to us that it would be hightly unequitable under the facts 
of this case to allow the appellee full recovery upon the check when 
questions of fact were presented as to the receipt by the appellee of 
all or a portion of the consideration therefor, and then refuse to allow 
the appellant to recover for whatever equities existed in favor of Garner, 
especially since the appellant had obtained a written assignment of 
such rights. Such assignment, we think, brought forth the equitable 
doctrine of subrogation in appellant’s favor in order for equity to do 
justice between the parties. In Galbraith-Foxworth Lumber Co. v. 
Long et al., Tex. Civ. App., 5 S. W. 2d 162, 167, writ refused, it is 
said: ‘‘A court of equity, when it becomes necessary to do exact justice 
between parties in a given transaction, may place one of these parties, 
to whom a legal right does not belong, in the position of a party to 
whom the legal right does belong. This mode, adopted for the purpose 
of doing justice, is termed ‘subrogation.’ ’’ 

Again in Cason et al. v. Westfall et al., 83 Tex. 26, 18 S. W. 668, 669, 
670, we find this general rule: ‘‘Subrogation may arise from the agree- 
ment of the parties, or by implication, in equity, to prevent fraud or 
injustice.’’ 
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It is therefore our opinion that the court erred in excluding the 
testimony of the appellant with reference to its assignment from Garner 
and further erred in sustaining the demurrer to appellant’s cross-action. 
Texas State Bank & Trust Co. et al. v. St. John, Tex. Civ. App., 103 
§. W. 2d 1104, writ dismissed; Usher v. Tucker Company, 217 Mass. 
441, 105 N. E. 360, L. R. A. 1916F, 826. Having so held it follows that 
the court erred in instructing a verdict for the appellee and rendering 
judgment for him upon the check without submitting to the jury the 
claims and equities of the appellant by virtue of its cross-action. 

The judgment of the trial court is reversed and the cause remanded. 


DEFALCATION NOT COVERED BY SURETY 
BOND 


Miners Savings Bank of Pittston v. Royal Indemnity Co., Supreme 
Court of Pennsylvania, 9 Atl. Rep. (2d) 543 


Where a bank learns that an employee has been guilty of a de- 
faleation and, nevertheless, retains him in its employ and fails to 
give notice of the defalcation to the surety company which issued 
his indemnity bond, the bank will not be permitted to recover against 
the surety for subsequent defalcations of the same employee. 


It appeared that the first defalcation occurred on May 21, 1930. 
The bank officials decided to overlook the matter upon the employee’s 
giving to the bank his note indorsed by his father. Later, in April, 
1931, the bank discovered that the employee, during a period from 
October 8, 1930, to March 31, 1931, had been guilty of a series of 
thefts of the bank’s funds which aggregated more than $20,000. It 
was held that, because of the bank’s failure to notify the surety 
company of the first defaleation, the bank could not recover against 
the surety company for the subsequent defalcations. 


Appeal No. 252, January term, 1939, from judgment of Court of 
Common Pleas, Luzerne County, July term, 1931, No. 1765; Benjamin 
R. Jones, President Judge. 

Assumpsit by the Miners Savings Bank of Pittston against the Royal 
Indemnity Company to recover on its indemnity bond losses sustained 
by plaintiff bank as result of defaleations of one of its employees. From 
judgment for defendant, the plaintiff appeals. 

Affirmed. 

John T. Mulhall, and M. J. Mulhall, both of Wilkes-Barre, for ap- 
pellant. 


Oe ee 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §722. 
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Thomas Byron Miller and Fred B. Davis, both of Wilkes-Barre, for 
appellee. 

SCHAFFER, J.—The action is assumpsit to recover on an indem- 
nity bond losses sustained by plaintiff bank as a result of defalcations 
of one of its employees. The bond indemnified plaintiff against loss 
due to ‘‘a dishonest or criminal act’’ on the part of its officers or em- 
ployees. The losses claimed were discovered in April of 1931 and eovy- 
ered a period from October 8, 1930, to March 31, 1931. 

The claim is resisted by defendant on the ground that on May 21, 
1930, Sharkey, the defaulter, had misappropriated $950 of the bank’s 
funds, and that plaintifft’s officers had knowledge of this misappropria- 
tion and did not report it to defendant at the time. This defense was 
based upon the following provision in the bond: ‘‘This bond shall ter- 
minate as to any officer or employee of the Insured (a) as soon as the 
Insured shall learn of any default hereunder committed by such officer 
or employee.’’ 

Sharkey admitted that on May 21, 1930, he had taken $950 in cash 
from his cash drawer for his individual use, and placed in the drawer 
in its stead a debit slip for $950 and his note for $1,000. He stated: 
‘‘the note at that time was perfectly regular. I had the authority to 
put the transaction through myself.’’ He subsequently obtained his 
father’s endorsement on the note. 

Defendant called a bank examiner who testified that on his examina- 
tion of the bank on May 31, 1930, he discovered in Sharkey’s cash settle- 
ment the $950 item and Sharkey’s note for $1,000. He stated that he 
called the matter to the attention of the president of the bank, who was 
dead at the time of trial, and was told by him that he had full knowl- 
edge of the item, that it was perfectly proper and that the note was 
held for endorsement by Sharkey’s father. Defendant also called a 
witness who testified that when he was investigating the $950 matter, 
he called it to the attention of the officers of the bank, one of whom told 
him that it was a defalcation, that it was irregular, had never been 
approved by the loan committee, and that no one in the bank knew 
about it at the time the bank examiners made their periodical investi- 
gation. Another witness called by defendant testified that the presi- 
dent of the bank said he had decided to forgive Sharkey provided he 
got his father’s endorsement on the note. ‘‘On a continuing guarantee 
for the honesty of a servant, if the master discovers that the servant 
had been guilty of dishonesty in the course of the service, and instead 
of dismissing the servant, he chooses to continue him in his employ 
without the knowledge and consent of the surety, express or implied, 
he cannot afterwards have recourse to the surety to make good any 
loss which may arise from the dishonesty of the servant during the sub- 
sequent service’’: Phillips v. Foxall, 7 Q. B. 666. 
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The trial judge submitted to the jury the question whether this 
transaction was a criminal or dishonest act on the part of Sharkey with 
the direction to return a verdict for defendant if they so found. The 
jury’s verdict was for defendant; from the judgment entered thereon 
plaintiff appeals. 

Appellant’s chief complaint is that the trial judge improperly sub- 
mitted to the jury the question whether Sharkey’s act in taking the 
$950, and placing his note in its stead, was a criminal or dishonest act. 
It is contended that it was a mere irregularity and not such an act as 
would terminate liability under the bond. Plaintiff overlooks defend- 
ant’s evidence that the officers of plaintiff admitted that it was a de- 
faleation, that Sharkey took the $950 without authority, and without 
the knowledge of any of the bank’s officers. In the light of this evi- 
dence the jury was justified in finding that his conduct was dishonest, 
if not actually criminal within the language of the bond. The coverage 
of the bond extends beyond acts which are strictly criminal in nature. 
The extent of the indemnity provided in bonds containing similar pro- 
visions has recently been considered by us. It is sufficient to say that 
they protect the insured against any acts of its employees involving 
moral turpitude or want of integrity or any act done with the intent 
to defraud the insured for the personal profit of the employee: Uni- 
versal Credit Co. v. United States Guarantee Co., 321 Pa. 209, 183 A. 
806; Erie Trust Co. Bank v. Employers’ Liability Assur. Corp., 322 
Pa. 132, 185 A. 224. There was evidence from which the jury could 
find that Sharkey’s conduct involved a direct attempt to defraud the 
bank of $950, and that he endeavored to cover his embezzlement by 
giving his worthless note. The fact that the note was subsequently en- 
dorsed by his father does not change the primary dishonesty of his act. 
Such conduct would involve a default within the terms of the bond. 
The case was properly submitted to the jury. 

That the officials of the bank after notice of Sharkey’s action saw 
fit to condone it and continue him in their employ cannot deprive de- 
fendant of its valid defense under the bond. If they cared to assume 
the risk of his future actions they could not involve defendant in their 
conduct or prejudice its rights. The misappropriation of the $950 
would seem to be the beginning of thefts by Sharkey from the bank, 
which in their aggregate amounted to more than $20,000. The surety 
company was entitled to know from plaintiff what it knew about any 
dishonesty on the part of its employee as soon as such faithless conduct 
was ascertained. 

Appellant assigns as error certain portions of the charge. The as- 
signments are without merit. It is contended that the trial judge 
charged it was the duty of plaintiff to give notice to defendant of 
Sharkey’s act irrespective of its character and that such a charge 
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amounted to binding instructions for defendant. A reading of the en- 
tire charge fails to sustain this position. Nor can appellant’s allega- 
tion that the charge as a whole was misleading be sustained. It should 
be noted in this connection that a general exception only was taken to 
the charge and no special exception made to the portion now claimed 
to be misleading. 

Judgment affirmed. 


EMPLOYER’S CHECKS WRONGFULLY USED 
BY EMPLOYEE 


Gordon v. Pettingill, Supreme Court of Colorado, 96 Pac. Rep. (2d) 446 


An employer placed his bookkeeper in charge of his business 
with authority to draw payroll checks, including checks for the book- 
keeper’s own salary. Over a period of fourteen months, the book- 
keeper signed three checks aggregating $180 and delivered them to 
his landlord in payment of his rent. In an action by the landlord 
against the bank for the amount of the checks, it was held that he 
could not recover. Ordinarily the landlord would lose in a case of 
this kind because he would be put on notice by the form of the check 
that the bookkeeper was using his employer’s funds to pay a debt 
which he owed personally. But, when the employer failed to object 
before the second check was presented to the bank, eight months 
after the first, he apparently placed the stamp of his approval on his 


bookkeeper’s conduct and was thereafter estopped to deny his au- 
thority. 


In Department. 

Error to County Court, City and County of Denver; C. Edgar Ket- 
tering, Judge. 

Action by D. G. Gordon, doing business as the Gordon Construction 
Company, against J. N. Pettingill, Sr., and J. N. Pettingill, Jr., sued 
separately and not jointly, to recover the amount of checks drawn on 
the plaintiff by an employee of the plaintiff and given to the defend- 
ants by the employee in payment for rent. The plaintiff obtained judg- 
ment in justice court, and the defendants appealed to the county court. 
Judgment of the county court in favor of the defendants, and the plain- 
tiff brings error. 

Judgment affirmed. 

Van Cise, Robinson & Charlton, Philip S. Van Cise, and Robert A. 
Theobald, all of Denver, for plaintiff in error. 


Pe ee ee 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $56. 
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J. F. Schneider, Horace N. Hawkins, Sr., Charles H. Haines, and 
Lucian M. Long, all of Denver, for defendants in error. 


BURKE, J.—These parties appeared in reverse order in the trial 
court. They are hereinafter referred to as Gordon and Pettingill re- 
spectively. For convenience we elect to treat defendants in error as a 
single person. This in no way affects our opinion and the record dis- 
closes that it can confuse neither the parties nor the trial court. One 
H. E. Baumgarten is hereinafter referred to as Baumgarten. 

Gordon sued Pettingill in justice court to recover $180 and had 
judgment. On appeal to the county court a jury was waived, the cause 
was tried on an agreed statement of facts and Pettingill had judgment 
against Gordon for costs. To review that judgment the latter brings 
error. Since the facts are not in dispute the sole contention, under the 
six assignments, is that the court put the wrong construction on the 
facts and was in error as to the law applicable. 

Gordon was in the highway construction business. Baumgarten was 
his bookkeeper with authority to sign checks for payrolls (including 
$40 per week to himself), machinery and office supplies only. The 
printed form of those checks bore Gordon’s business title and address, 
and printed signature, with a blank for the name of the person actually 
signing, thus— 

The Gordon Construction Co., 
By 
By 


Baumgarten was a tenant of Pettingill and paid the latter $180 rent 
by three such checks, for $60 each, dated August 3, 1935, January 16, 
1936, and October 3, 1936, respectively, each bearing the signature ‘‘The 
Gordon Construction Co., By H. E. Baumgarten.’’ Gordon was out of 
the state ‘‘the greater portion of 1935 and 1936.’’ Baumgarten was his 
only office employee, so, without the actual knowledge of either of these 
parties Baumgarten embezzled Gordon’s money and used it to pay his 
own house rent. In July, 1937, Baumgarten quit his employment, his 
books and bank statements were examined, and so Gordon first learned 
of the embezzlement, whereupon he made demand and brought suit. 

Gordon says Pettingill was put upon notice that Baumgarten was 
paying his personal rent with his employer’s money and bound to in- 
quire into his authority to do so, and that having failed in that duty 
he must repay, citing, inter alia, 2 Am. Juris. Sec. 390, p. 306; Restate- 
ment, Law of Agency, § 314, p. 699; DeBaca v. Higgins, 58 Colo. 75, 
143 P. 832, L. R. A. 1915B, 1091; Gerard v. McCormick, 130 N. Y. 
261, 29 N. BE. 115, 14 L. R. A. 234. There is no question as to the gen- 
eral rule and under it Pettingill would lose because the form of the 
check and its signature gave him the notice alleged. The only question 
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is, Was Pettingill within any well recognized exception? Answering 
this we note first these peculiar facts: The bank, apparently, had no 
special knowledge. It cashed all Gordon’s checks so signed. Their face 
did not disclose their purpose. Baumgarten had authority to pay his 
own salary with such checks. The three in question were spread over 
a period of 14 months during which his salary was $2,240. If that 
account was duly charged with these rent payments only a slight irregu- 
larity, at most, occurred, and Gordon lost nothing. Assuming Baum- 
garten’s integrity this would be the natural conclusion of one dealing 
with him, knowing his authority to so pay his salary, and taking such 
checks for his personal debts. Each check was but for one and one- 
half week’s salary. Five months elapsed between the first and second, 
and eight months between the second and third, or over a year between 
the first and the last. Another eight months elapsed before the matter 
was brought to the attention of Pettingill, and for that length of time 
Baumgarten had been elsewhere. In other words after Pettingill took 
the first of these checks 18 months elapsed before its validity was ques- 
tioned ; meanwhile he had taken the other two. Reason therefore in- 
stantly suggests two exceptions to the general rule which the law recog- 
nizes ; first, ratification, second estoppel. Because if Pettingill was mis- 
led to his injury by the action or absence of action, by Gordon, or if, 
by such action or absence of action, Gordon apparently put the stamp 
of his approval on the conduct of Baumgarten he could not thereafter 
‘‘in equity and good conscience’’ be permitted to recover of Pettingill, 
however unauthorized the issuance of the checks. 


When one of two innocent parties must suffer for the fraud of a 
third he who placed the wrongdoer in a position to perpetrate it is 
chargeable. By that rule Gordon pays. He put Baumgarten in charge 
of his business; he authorized his bank to pay such checks; his limita- 
tion on that authority was known only to himself and his agent. It is 
no fault of Pettingill’s that Baumgarten was Gordon’s only office em- 
ployee, nor is he to be held because for two years Gordon did not know 
that his own bookkeeper was robbing him. Liability attaches to such 
negligence and estoppel follows. Bank v. Richmond Elec. Co., 106 Va. 
347, 56 S. E. 152, 7 L. R. A., N. S., 744, 117 Am. St. Rep. 1014; Dana 
v. National Bank, 132 Mass. 156; Brown v. People’s Natl. Bank, 170 
Mich. 416, 136 N. W. 506, 40 L. R. A., N. S., 657. Furthermore, we 
think that in the light of the foregoing, Pettingill was entitled to be- 
lieve, when the second check was presented, that Gordon’s long silence 
was explained by his ratification of Baumgarten’s action. This reason- 
ing is especially applicable to the second and third checks, and we see 
no escape from the conclusion that Gordon must be held under the 
doctrine of ratification. 

It is said that here there can be no equitable estoppel because Pet- 
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tingill, when he received the checks, had knowledge of the fraudulent 
use of Gordon’s money. The statement is too strong. ‘‘Fraudulent’’ 
must be omitted. Unquestionably he had notice to put him on inquiry, 
failing which, and assuming Gordon’s reasonable diligence in his own 
interest, Pettingill would lose. But it is absence of that diligence which 
creates the estoppel. Counsel say a principal can be held to ratify only 
where full knowledge is shown. That is also too strong. In all similar 
cases the law presumes whatever reasonable diligence would disclose. 
A litigant will not be heard to say he was ignorant of facts which it 
was to his interest to know, and which, if awake, he would have 
known. 
Here Pettingill may rely upon Baumgarten’s authority to pay him- 
self as though he knew of it when he took the check. He may rely upon 
apparent authority and support this under the doctrine of estoppel. 
Sigel-Campion Live Stock Co. v. Ardohain, 71 Colo. 410, 207 P. 82. 
When Baumgarten wrote this first check to Pettingill he had full au- 
thority to write it to himself for salary. Having done so he could in- 
dorse it to Pettingill to pay his rent. If so he could write it to Pet- 
ingill in the first instance. In either case he was within his authority 
if he made the proper charge. In either case the face of the check 
would have shown the use of Gordon’s money to pay Baumgarten’s debt, 
but, presuming Baumgarten’s good faith, as Pettingill was entitled to 
do, such use of the check would have been within Baumgarten’s au- 
thority. 

We conclude therefore that on the ground of ratification, as well as 
on the ground of estoppel, the trial court was right. 
The judgment is affirmed. 



























ACTION FOR INJURY TO MINOR ON PREMISES 
BELONGING TO BANK 







Donohue v. Erie County Savings Bank, New York Supreme Court, 
Appellate Division, Fourth Department, 15 N. Y. Supp. (2d) 689 











A number of boys were playing in the yard of an apartment 
house which belonged to the defendant bank. One of the boys, eight 
years old, stepped on the cover of a cement lined pit, eight feet deep. 
The cover, being improperly placed, tilted and the boy fell into the 
pit and was injured. It was held that the bank was not liable since 
the facts did not indicate any affirmative negligence on its part. In 
so holding the court reversed a decision of the lower court in which 
a judgment for $1,000 was rendered against the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §930. 
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Appeal from Supreme Court, Erie County. 

Action by John Donohue, by Myles Donohue, his guardian ad litem, 
for personal injuries, and derivative action by Myles Donohue against 
the Erie County Savings Bank. From judgments of the Supreme Court 
for $700 and costs and $300 and costs, respectively, entered on verdicts 
in the clerk’s office of Erie County, January 17, 1939, defendant appeals. 


Judgments reversed on the law and complaints dismissed. 
Joseph A. Marion, of Buffalo, for defendant-appellant. 
Harold Horowitz, of Buffalo, for plaintiff-respondents. 


CROSBY, J.—This is an appeal by defendant from a judgment 
recovered, by an eight-year-old boy, for injuries resulting from a fall 
into a hole or pit on premises owned by defendant. There is also an 
appeal from a judgment recovered by the boy’s father in a derivative 
action. Defendant’s premises consist of an apartment house accom- 
modating several families. Included in such families there were, at 
the time of the accident, sixteen children of ages ranging from two to 
twelve. Back of the apartment house is a yard in which children living 
there, as well as children from the nearby houses, were accustomed to 
play. Close to the back wall of the apartment building was a pit about 
three feet square and eight feet deep, lined with a cement wall which 
rises a few inches above the surface of the ground. The pit leads to 
the cellar bottom and has something to do with the drainage of the 
cellar. At the time of the accident it was covered with a cover made of 
boards nailed to two-by-fours so as to form a solid cover that fitted the 
cement coping of the pit. 

There is evidence to justify the jury in finding that the cover was 
improperly placed at the time of the accident so that when plaintiff 
stepped upon it the cover tilted, and caused him to fall to the bottom. 
This evidence is not disputed. Although disputed there is also evidence, 
on behalf of plaintiff, that the top of the cement coping to the pit was 
broken away somewhat on one corner so that it did not give even sup- 
port to the whole cover, and it might be believed that this defect caused 
the cover to tilt when plaintiff stepped upon it. 


Defendant’s janitor and one of defendant’s tenants testified that the 
boys of the neighborhood were repeatedly told not to play in the yard in 
question, and that they were ‘‘chased out’’ whenever found to be play- 
ing there. It is undisputed that there was a large vacant lot immediately 
adjacent to this yard, where the boys might have played, and that there 
was a public playground within a block or two where they could 
have played under the supervision of instructors. But it is entirely 
clear, indeed undisputed, that plaintiff and others played in defendant’s 
back yard almost daily. 

Whether or not the verdicts can be allowed to stand depends upon 
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the question whether the plaintiff was an invitee, on the one hand, or a 
trespasser or bare licensee on the other, for there is no evidence to sup- 
port a finding that defendant wilfully injured plaintiff, or that defend- 
ant was guilty of any active negligence or of anything approaching 
gross negligence. 

In charging the jury the court said, in substance, that if they found 
that the plaintiff was a trespasser, he could not recover unless they 
found that defendant inflicted ‘‘wanton or wilful injury upon him,’’ 
but that, if they found that defendant ‘‘acquiesced so as to create a 
situation there where by implication it consented that the plaintiff, John 
Donohue, could use the yard to play in,’’ then ‘‘this defendant, Erie 
County Savings Bank, would be bound to take ordinary precautions not 
to permit unexpected dangers to exist in the premises or yard so used 
without giving warning.’’ 

We do not believe this is a correct statement of the law. Mere 
acquiescence would constitute plaintiff a bare licensee to whom the duty 
owed by defendant was but little more than the duty owed to a tres- 
passer. The Court of Appeals said, in the case of Vaughan v. Transit 
Development Co., 222 N. Y. 79, 118 N. E. 219: ‘‘If plaintiff had had no 
permission to come on the premises he would have been a trespasser. 
If he had been there by invitation or on lawful business of interest to 
both parties he would have been an invitee. But he was there by per- 
mission, for his own convenience and his status was that of a bare 
licensee. Heskell v. Auburn Light, Heat & Power Co., 209 N. Y. 86, 
102 N. E. 540, L. R. A. 1915B, 1127. Long-continued acquiescence in 
such use does not become an invitation. The law does not so penalize 
good nature or indifference, nor does permission ripen into right.’’ 

The Court of Appeals has also said: ‘‘As to mere licensees the 
extent of the obligation of the owners or occupiers of land not chargable 
with affirmative negligence is to refrain from inflicting upon such 
licensees intentional or wanton injury, and from setting dangerous 
devices thereon such as spring guns or like agencies for the purposes of 
harming trespassers.’’ Fox v. Warner-Quinlan Asphalt Co., 204 N Y. 
240, 241, 245, 97 N. E. 497, 498, 38 L. R. A., N. S., 395, Ann Cas. 
1913C, 745. 

By no stretch of the imagination could this record be said to justify 
a finding that defendant was guilty of any ‘‘affirmative negligence.’’ 
At the very worst it suffered a portion of the premises to become slightly 
out of repair. 

It follows that unless the plaintiff was an invitee of the defendant 
he cannot recover. In determining that question we must, of course, 
give the plaintiff the benefit of all the evidence in his favor and dis- 
regard the testimony of defendant’s janitor that he ‘‘chased’’ boys from 
the premises whenever he found them playing there. 
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Attention is called to all the testimony tending to show that the 
plaintiff and other boys were invitees: 

The infant plaintiff’s father said he often had seen children playing 
on the premises in question. ‘‘It seemed to be the same bunch of kids: 
they always played together; they played in our back yard, the one 
next door, and this one.’’ 

The infant plaintiff testified that he had played in the yard in 
question before the day of the accident and had seen the pit in question. 

Robert Stiegel, a playmate, gave this testimony: 

‘‘Q. Have you seen them play before this accident? <A. Yes. 


‘*Q. The janitor saw them play there? <A. Yes, I guess he did. 
‘*Q. They continued to play while he was around? A. Yes.’’ 


The witness John Harlock, another playmate, told of playing in the 
yard in question on days before the accident, and, being asked the 
question: ‘‘You kept playing . . . and the janitor saw you playing 
there?’’ answered in the affirmative. 

Another playmate, Allen Mudie, testified that he lived in defendant’s 
apartment house, in the rear of which the accident occurred, and that 
he never invited plaintiff to come and play in his back yard but that 
the boys living in the several contiguous houses played indiscriminately 
in all the back yards. 

In the foregoing testimony I see not a scintilla of evidence to support 
a finding that the boy was an invitee or anything more than a bare 
licensee. 

There is one other bit of testimony that should be mentioned: A 
neighbor, Frances Harlock, said she had seen the boys playing in the 
defendant’s yard, and she drew the conclusion that ‘‘They were per- 
mitted to play there.’’ She also volunteered the information: ‘‘That 
was the only place they had to play.’’ This is contrary to the undis- 
puted fact that there was a public play ground in the near vicinity. 
And this witness did not say who it was that ‘‘permitted’’ the boys to 
play on defendant’s premises. In any case permission points to license 
rather than invitation. 

The plaintiff’s brief might well have cited the case of Parnell v. 
Holland Furnace Co., 234 App. Div. 567, 256 N. Y. S. 323, for that case 
comes more nearly to sustaining the plaintiff’s case than any other that 
ean be found in this state. In that case the plaintiff’s case was sus- 
tained by a bare majority of the justices in the Appellate Division, and 
by a bare majority of the judges in the Court of Appeals, 260 N. Y. 
604, 184 N. E. 112. Under the facts of the instant case we do not believe 
the decision in the Holland Furnace Co. ease calls for an affirmance of 
the judgments here appealed from. 

The court charged the jury that section 102 of the Tenement House 
Law called upon defendant to keep all parts of the premises, including 
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the pit in question, in good repair, and that to fail to do so would con- 
stitute an act of negligence toward this plaintiff. Even assuming that 
to be true it was mere passive negligence of which a bare licensee cannot 
take advantage. That law is intended for the benefit of tenants and 
their invitees. The case of Schabel v. Onseyga Realty Co., 233 App. 
Div. 208, 251 N. Y. 8. 280, and the other cases cited in plaintiff’s brief, 
are cases where a landlord’s failure to obey the Tenement House Law 
resulted in liability to a tenant, the quest of a tenant or someone who 
was an invitee upon the premises. See also Polemenakos v. Cohn, 234 
App Div. 563, 256 N. Y. S. 5, affirmed in 260 N. Y. 524, 184 N. E. 77. 

The judgments appealed from should be reversed, on the law, with 
costs, and the complaints dismissed with costs. 

Judgments reversed on the law with costs, and complaint dismissed, 
with costs. 

All concur, except Cunningham, J., who dissents and votes for 
affirmance on the ground that the infant playing with the infant son 
of a tenant was an invitee. Parnell v. Holland Furnace Co., 234 App. 
Div. 567, 256 N. Y. S. 323, affirmed 260 N. Y. 604, 184 N. E. 112; 
Bergman v. Feitelowitz, 253 App. Div. 323, 1 N. Y. S. 2d 983. 



















COMMISSIONS OF BANK AS TRUSTEE UNDER 
WILL 






In re Card’s Estate, Supreme Court of Pennsylvania, 9 Atl. Rep. 
(2d) 557 











A testator named a trust company as executor and trustee of his 
will. At about the time of executing the will, the secretary of the 
trust company wrote to the testator stating that he was of the opin- 
ion that the executor should receive one per cent of the income for 
its services and the trustee two per cent of the income and further 
stated ‘‘should it become necessary to convert the securities, then I 
think the compensation of: the trustee should be increased to three 
per cent of the income.’’ After acting as trustee for a period of 
thirty-four years and collecting two per cent as trustee, the trust 
company sought to collect an additional one per cent for the entire 
period. It was held that the letter, above referred to, was too vague 
in its terms to form the basis of an agreement as to commissions and 
that the trust company, by taking two per cent during the thirty- 
four year period, had placed its own construction on the agreement 
and had surrendered its right, if any existed, to additional commis- 
sions on income already distributed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §492. 
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Proceeding in the matter of the estate of William W. Card, deceased. 
From a decree of the Orphans’ Court dismissing exceptions to the trus- 
tee’s claim for compensation, William Card Moore, Harriet M. Linder 
and Sada Tracy Card appeal. 

Reversed and remanded. 

C. L. Wallace, Robert R. Wertz, Weller, Wicks & Wallace, and 
John O. Wicks, all of Pittsburgh, for William Card Moore and Harriet 
M. Linder. 

Smith, Buchanan & Ingersoll, A. P. Weitzel, Donald L. McCaskey, 
and William K. Unverzagt, all of Pittsburgh, for Sada Tracy Card. 

Lawrence P. Monahan, of Pittsburgh, for appellee. 

BARNES, J.—William W. Card died on April 14, 1903, leaving a 
will in which he named the Safe Deposit and Trust Company of Pitts- 
burgh, now the Peoples-Pittsburgh Trust Company, as sole executor and 
trustee. In Card’s Estate, No. 1, Pa. Sup., 9 A. 2d 552 (opinion filed 
this day) there is involved the construction of the dispositive provisions 
of the will. In these three appeals there is in controversy the amount 
of compensation claimed by the trustee, and awarded to it by the court 
below. Exceptions were filed by the appellants and other beneficiaries 
of the trust estate, to the adjudication of the auditing judge confirm- 
ing the account of the trustee, and ordering that distribution be made. 
From the final decree dismissing exceptions the appeals to this Court 
have been taken. 

The executor’s first and final account was filed in 1904, and there- 
after by decree of distribution entered in May, 1904, the residuary 
estate of the testator (having an appraised value of $1,163,487.68) was 
awarded to the trustee named for the purposes set forth in the will. 
The present account of the trustee, filed December 2, 1938, is the first 
one rendered since the inception of the trust,—a period over thirty-four 
years. During this entire time, the trustee rendered quarterly state- 
ments of account to the beneficiaries named in the will, retaining as 
compensation for its services, a commission of two per cent upon the 
income of the trust estate, without any indication whatsoever that such 
commissions were partial ones, or that a claim for additional compen- 
sation would be made. 

Upon the audit of the present account the trustee claimed an added 
one per cent of all income which it had received and distributed since 
assuming the trust in 1904. Its vice-president and trust officer, Mr. 
Price, testified that there was no thought of charging more than the 
two per cent commission until the present account was in process of 
preparation, when it was determined that this compensation was in- 
adequate for the duties performed, and the responsibility assumed un- 
der the trust. It was then decided to present a claim for the additional 
amount. 
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Moreover the trust officer stated that the present effort to obtain 
such additional compensation would not have been made, except for the 
fact that the trustee had withheld from income beneficiaries certain 
shares of the Westinghouse Air Brake Company, received as stock divi- 
dends, which are now on hand, and furnish an available fund for the 
extra remuneration claimed. He testified: 


‘“‘Q. Oh, well, now, if you did not have these stock dividends which 
you ask to distribute now, would you ask for one per cent. and ask that 
these beneficiaries be surcharged? A. No, sir, we would not... . 

*‘Q. Did you tell any of these beneficiaries any time prior to the 
time of filing this account that you were going to charge one per cent 
additional [on] income? A. No, sir.’’ 


Notwithstanding that over the period of the trust five of the original 
beneficiaries have died and others, according to the terms of the will, 
have been substituted in their places, the claim for the additional one 
per cent is upon the sum of $2,606,860.60, which, as we have said, repre- 
sents the total income collected since 1904. Thus, the shares of income 
now distributable to the present beneficiaries are charged with an extra 
one per cent upon all payments made to deceased beneficiaries. 

It is asserted, however, that the testator expressly agreed to the pay- 
ment of the larger commission. To establish the alleged agreement the 
trustee placed in evidence a copy of a letter dated June 9, 1902, written 
by its secretary and treasurer to the testator, the material part of which 
reads as follows: ‘‘From the information you gave me this morning, I 
am of the opinion that 1% for services as Executor would be reason- 
able, and as to the Trustee, that so long as the securities were not 
changed a charge of 2% on the income of the Trusts would be reason- 
able. Should it become necessary to convert the securities, then I think 
the compensation of the Trustee should be increased to 3% of the in- 
come, under the conditions you have named.’’ There was also a nota- 
tion upon the trustee’s books relative to the estate, which was likewise 
offered and received in evidence. It sets forth the substance of the let- 
ter in these words: ‘‘Agreement dated June 9, 1902, fixes the compen- 
sation of the Executor at 1% and of the Trustee at 2% on the income 
of the trust estate as long as the securities are not changed. If neces- 
sary to convert the securities then compensation to be 3%.’’ 

It appears from the record that from time to time many of the 
original investments received from the testator have been sold and re- 
investments made by the trustee. At the time of the filing of the account 
in 1938 only three securities, valued at $57,644.02, remained uncon- 
verted. 

It seems to us that the evidence upon which the trustee relies fails 
to establish a contract. The provisions of the purported agreement are 
80 indefinite as to render it void for uncertainty. See Purves’ Estate, 
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196 Pa. 438, 46 A. 369; Edgecomb v. Clough, 275 Pa. 90, 102-104, 118 
A. 610. The testator’s conditions, to which the letter refers, have not 
been set forth, and they are essential to an understanding of the nature 
of the undertaking. Even if it could be said that an enforceable con- 
tract existed, the provision relating to the conversion of securities is 
ambiguous. Was the commission to be increased to three per cent on 
the entire income of the trust if any conversion of securities was effected, 
or was the higher percentage to be paid solely upon the income from 
reinvestments? Under the decision in Baker’s Trust Estate, 333 Pa. 
273, 3 A. 2d 785, the interpretation of such ambiguities by the parties 
themselves, evidenced by their conduct over a long period of time, must 
be controlling. Here the construction placed upon the agreement by 
the parties clearly shows that the trustee was not to receive the increased 
compensation upon the existing facts. 

On behalf of the beneficiaries, who are here the appellants, it is 
asserted that, whatever right the trustee may have had to collect a 
three per cent commission, it has been effectively waived by its failure 
to claim the added one per cent over a period of thirty-four years, and 
that the quarterly statements specifically setting forth the amount of 
compensation constituted an agreement on the trustee’s part to claim 
that amount and no more. 

We have concluded that the trustee surrendered the right, if any 
existed, to additional commissions on income already distributed. A 
fiduciary may expressly, or by implication, waive compensation in whole 
or in part. Mulligan’s Estate, 157 Pa. 98, 27 A. 398; Taylor’s Estate, 
239 Pa. 153, 167, 86 A. 708; Scull’s Estate, 249 Pa. 57, 94 A. 476; 
Fitzgerald’s Estate, No. 2, 252 Pa. 575, 97 A. 937. The quarterly state- 
ments, by failing to indicate that the two per cent deductions were 
merely on account, evidenced the trustee’s intention to accept them in 
full payment. It is also significant that over the entire period of ap- 
proximately a third of a century, it made no effort to collect the addi- 
tional compensation, in the face of the fact that nearly all of the original 
securities were sold and new investments made in the course of the 
administration of the estate. These considerations make Wister’s Ap- 
peal, 86 Pa. 160, and McKinney’s Estate, 16 Phila. 295, readily dis- 
tinguishable. In those cases, the trustees received no compensation 
whatsoever until they filed their accounts, and, of course, it was not 
presumed that they intended to perform their duties gratuitously. 

Included in the securities received by the trustee as a part of the 
corpus of the estate, was a block of three thousand shares of Westing- 
house Air Brake Company. In 1908, 1912, 1913, 1917 and 1923 stock 
dividends were declared by the company and delivered to the trustee. 
Two dividends were treated as income and distributed at the time to 
the beneficiaries; and an apportionment was made of one dividend 
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between principal and income. The trustee, however, retained the 1917 
and 1923 stock dividends in their entirety as a part of the corpus of the 
estate until the date of the present accounting. 

The cash dividends subsequently received upon these shares were 
paid over by the trustee to the beneficiaries, and the usual two per cent. 
commission was charged thereon. The trustee now concedes that the 
1917 and 1923 stock dividends were income when received, and that 
they should have been distributed to the beneficiaries at the time. The 
shares were carried in the principal account of the estate as of no value 
until the preparation of the present account, when they were transferred 
to income and a value placed thereon of $105,749.00, which included 
liquidating dividends received during 1936 to 1938. 

The trustee claimed, and the court below allowed, a three per cent. 
commission on the value of these stock dividends, to which objection is 
made that because of the long delay in distributing them, no commission 
should be charged thereon. The trustee admits that their retention 
was improper, but insists that it acted in good faith, and without gross 
negligence; that no objection was made by the beneficiaries, and no 
material loss suffered by them. 

It invokes on its behalf the rule that where a trustee is guilty of 
wrongful conduct, neither grossly negligent nor wilful, and where no 
substantial loss to the trust has resulted, it rests within the discretion of 
the auditing judge to grant or refuse compensation. See Restatement, 
Trusts, Section 248. We have concluded that when the case is remanded 
to the court below this question should again receive most serious 
attention. It should be borne in mind that the trustee, although it 
apportioned and distributed previous stock dividends, made no effort 
to distribute the ones here in question, nor to obtain from a competent 
court an adjudication of their status. It is asserted that the law upon 
the subject was then in a state of uncertainty, and such circumstance 
may be taken into consideration in explanation of its failure to make 
any effort to apply the law to the particular case. While discretion 
is a desirable quality in a trustee, here its conduct may have exceeded 
discretion, and be regarded as a failure to discharge its duty. If the 
court below shall allow any commission on these dividends, it should 
be guided by these circumstances, and in any event the commission 
should not exceed the rate charged by the trustee upon other income 
of the estate over a period of thirty-four years. If, upon reconsidera- 
tion, the court be of opinion that the trustee was guilty of a breach of 
duty, or of unwarranted delay, no commission for its services in connec- 
tion with the stock dividends should be allowed. Commonwealth Trust 
Co. Case, 331 Pa. 569, 1 A. 2d 662. 

The trustee is not entitled to commissions upon the cash dividends 
received and distributed upon these shares during the period of their 
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improper retention. It cannot rightfully claim compensation for services 
in connection with the self-imposed trust created by its failure to dis- 
tribute the stock dividends as income to the life tenants. Stearly’s 
Appeal, 38 Pa. 525; Stokes’ Appeals, 80 Pa. 337; Hepburn’s Estate, 1 
Wkly. Notes Cas. 601. There was no acquiescence on the part of such 
beneficiaries, because of their insufficient knowledge of the facts con- 
cerning the stock dividends listed by the trustee as corpus. The court 
below, therefore, should have surcharged the trustee for these commis- 
sions which already have been taken. 

The decree of the court below is reversed, and the record is remanded 
for further proceedings in accordance with the views herein expressed. 
Costs in these proceedings to be paid by the appellee. 


TRUST COMPANY HELD NOT ILLEGALLY 
PRACTICING LAW 


Merrick v. American Security & Trust Co., United States Court of 
Appeals for the District of Columbia, 107 Fed. Rep. (2d) 271 


A trust company authorized to act as executor, administrator, 
trustee, guardian, agent, custodian, and manager is not engaged in 
the ‘‘practice of law’’ in probating wills; giving advice on the man- 
agement of estates, and in presenting elementary legal information 
to customers of its trust deparment, where company gives informa- 
tion only to actual or prospective customers in connection with actual 
or prospective employment in its authorized business; and in occa- 
sionally drafting trust agreements, where company ordinarily 
recommends that customer employ his own independent attorney to 
draft trust agreement at his own expense, does not advise or attempt 
to influence customers concerning which of several courses should 
be pursued, and makes no additional charge for drafting services. 


This affirms the decision of the District Court of the United States 
for the District of Columbia (22 Fed. Supp. 177) which was pub- 
lished in the February, 1939, issue of The Banking Law Journal at 
page 120. 


EDGERTON, A. J.—Plaintiffs are the members of a Committee on 
Suppression of Unauthorized Practice of Law of the Bar Association of 
the District of Columbia. Defendant is an incorporated trust company. 
Plaintiffs sought an injunction to restrain defendant from practicing 
law and from holding itself out as authorized or able to furnish legal 
services or legal advice. In the District Court Justice Bailey, after a 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §127. 
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hearing on the merits, found that defendant is not engaged in the 
practice of law. 22 F. Supp. 177. Plaintiffs appeal from his decree 
dismissing their bill. 

Although no statute here forbids corporations to ‘‘practice law,’’ we 
assume that they may not do so and that a court may restrain them 
from doing so. ‘‘Judges have nearly all been practitioners and they 
are naturally apt to retain the loyalties and prejudices of their old 
guild, and to give high value to the claims and qualities of their group. 
... It is, indeed, a difficult matter for the members of one group to 
resolve with complete fairness the conflict between their own group and 
other groups.’’* But there are no special tribunals for such conflicts, 
and courts must resolve them as best they can. 

The underlying facts are not disputed. Defendant is authorized to, 
and does, carry on a fiduciary business as executor, administrator, trus- 
tee, guardian, agent, custodian, and manager. It solicits employment in 
some of these capacities. Its advertisements state that it ‘understands 
tax and investment problems’’ and ‘‘will be glad to discuss estate prob- 
lems with you and your attorney. .. . Our intimate knowledge of tax 
laws and how to deal with them is constantly attracting new trust busi- 
ness to us... . Why not talk with one of our Trust Officers and learn how 
you may benefit from the operation of a Living Trust?’’ In a 32-page 
booklet entitled ‘‘Modern Methods of Administration and Conservation 
of Estates,’’ defendant says: ‘‘You are invited to discuss your desires 
with our officers. They do not draw wills; that is a task for your attor- 
ney. But they can offer suggestions, based on long experience in the 
administration of hundreds of estates and trusts, that will help you to 
make your estate plan fully effective. ... Have you planned your will 
to minimize the taxes your estate will be compelled to pay? . . . Have 
you left part or all of your estate in trust ... to secure the maximum 
savings in death taxes? ... If your wife is to receive the major portion 
of your estate for use during her life, your children to receive it after 
her death, you can arrange for her to have the income from it, even 
portions of the principal if necessary, through a trust under your will. 
At her death, the property could be given under the trust to the children, 
or the trust could be continued for them. By this plan, your estate will 
avoid possible probate publicity and avoid paying the heavy estate taxes 
twice... . Living trusts group themselves into two general classes, the 
revocable and irrevocable. . . . You may continue the protection of the 
trust for successive beneficiaries, subject to the limitations of the law. 
. . . Our officers will be glad to answer your questions about a living 
trust, and to give you a more detailed explanation of its advantages.”’ 


*Cases are collected in 73 A. L. R. 1327, 105 A. L. R. 1364. Cf. 44 Harv. L. 
Rev. 1114, 
* Cheatham, Cases and other Materials on the Legal Profession, p. 55. 
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To create a life insurance trust ‘‘you should consult with your attorney 
and our officers. ... 

Twenty of defendant’s officers and employees, including eleven mem- 
bers of its trust department, are members of the bar. Its officers and 
employees, on inquiries from customers and prospective customers, dis- 
cuss investment and estate problems, give information about tax statutes 
and statutes of descent and distribution, and discuss the nature of trusts. 
No charge is made for these services. Defendant does not advise or 
attempt to influence or guide a customer as to which of several courses 
he should pursue. When a customer appears to be confronted with a 
legal problem defendant insists that he consult his own attorney. 

Defendant draws no wills, either by its attorney-officers (a term 
used herein to mean officers or employees who are members of the bar) 
or by outside counsel (lawyers who maintain separate offices). It draws 
no trust agreements except that (a) simple, stereotyped, revocable and 
non-testamentary agreements to which defendant is a party are some- 
times prepared by attorney-officers, and (b) defendant sometimes has 
its counsel prepare trust agreements to which it is a party, without 
making a charge then or later against the customer or the trust estate. 
Defendant’s attorney-officers prepare, usually on stereotyped forms, 
custodian and management agreements to which defendant is a party. 
Defendant sometimes prepares a release of a deed of trust on a printed 
form, but usually it has deeds, mortgages and deeds of trust prepared 
by title companies; and it receives no compensation for such services. 
Defendant prepares income tax returns for about 50 customers, without 
charge. It prepares, largely by a lay employee, necessary tax returns 
in cases where it is a fiduciary. No charge is made for preparation 
of tax returns and the like; except as employees sometimes do overtime 
work for which they, and not defendant, are paid by customers. 

Defendant’s employees appear before tax officials on behalf of es- 
tates of which it is fiduciary, but in contested tax matters it is always 
represented by outside counsel. In uncontested probate matters it is 
represented before the Register of Wills and the Probate Court by its 
attorney-officers. No charge is made for their services, apart from the 
regular commission of an executor or administrator. No part of their 
salaries is charged to any particular estate. In contested probate mat- 
ters defendant is represented by outside counsel, who are paid out of 
the funds of the estate involved. ‘‘Neither defendant, nor any of its 
officers or employees, ever receive or share in any attorney’s fee paid 
by any estate, of which defendant is fiduciary.’’ 

Appellants contend, and cite authorities to show, that the practice 
of law is not limited to the conduct of cases in court but includes the 
giving of legal advice and the preparation of wills, contracts, and other 
legal instruments. We have no doubt that one who does those things, 
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and holds himself out to the public as doing them, as a business or pro- 
fession, practices law. The New York Court of Appeals has held that 
‘‘Counsel and advice, the drawing of agreements, the organization of 
corporations and preparing papers connected therewith, the drafting 
of legal documents of all kinds, including wills’’ amounts to law prac- 
tice. ‘‘‘To practice as an attorney at law’ means to do the work, as 
a business, which is commonly and usually done by lawyers here in this 
country.’’ People v. Alfani, 227 N. Y. 334, 338, 339, 125 N. E. 671, 
673. There the defendant ‘‘had an office in which he carried on a real 
estate and insurance business. Distinct from such work he also drew 
legal papers, contracts for real estate, deeds, mortgages, bills of sale, 
and wills. A large sign placed over his . . . window bore the words in 
big letters ‘Notary Public—Redaction of All Legal Papers.’ ’’ (227 
N. Y. at page 336, 125 N. E. at page 672.) His conviction of practicing 
law without a license, in violation of statute, was affirmed. That case 
should be compared with People v. Title Guarantee & Trust Co., 227 
N. Y. 366, 125 N. E. 666, which the same court decided on the same 
day. There the defendant was charged with violating a statute which 
forbade corporations to practice law or hold themselves out as doing 
so. The corporation circulated a booklet which it called ‘‘Fees for the 
Examination of Titles.’’? This booklet listed also ‘‘fees for drawing 
and recording papers,’’ ‘‘fees for surveys,’’ and ‘‘ Average Charges for 
Drawing Papers.’’ (227 N. Y. at page 369, 125 N. E. at page 667.) 
The court interpreted the booklet as referring only to papers which the 
defendant might be called upon to draw incidentally to its authorized 
business, and not as indicating that it solicited or engaged in the draw- 
ing of legal papers unconnected with that business. The court dis- 
tinguished the Alfani case and reversed the defendant’s conviction. In 
the opinion of Chief Judge Hiscock and the concurring opinions of 
Judge Pound and Judge Crane a distinction was drawn between draft- 
ing legal papers as a business and drafting legal papers pertinent to 
other business which the corporation was authorized to carry on. Of 
drafting as a business Judge Pound said: ‘‘If such services . . . are 
customarily rendered, I think that they should be characterized as legal 
services. This does not imply that a real estate broker may not pre- 
pare leases, mortgages and deeds, or that an installment house may not 
prepare conditional bills of sale, in connection with the business and as 
a part thereof. The preparation of the legal papers may be ancillary 
to the daily business of the actor or it may be the business itself. The 
emphasis may be upon the services of the broker or the business of the 
trader or it may be upon the practice of law. In the case before us, 
I think that the defendant may not make it a business to prepare even 
simple legal papers for all who apply, independently of its chartered 
powers. . . . On the evidence, it does not hold itself out as preparing 
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legal instruments generally but only in connection with its legitimate 
business. ’”® 


The cases, for the most part, support this distinction between the 
primary and the incidental; and it is not confined to the drafting of 
papers. It has been held that an unlicensed individual may not en- 
gage, for hire, in the business of giving advice and conducting nego- 
tiations for the settlement of personal injury claims‘ or workmen’s com- 
pensation claims.® It has been held that a corporation may not engage 
in the business of contracting to furnish, by an attorney, legal advice 
and consultation on ‘‘all business, personal and private matters,’ or 
the business of ‘‘managing and conducting any legal actions,’’ or ad- 
vertise that it will ‘‘issue distraints . . . and bring dispossess proceed- 
ings up to the point of starting suit.’"’ It has been held that a bank 
may not, through licensed lawyers whom it employs, transact for its 
customers and others ‘‘almost every form of legal business except the 
handling of divorce cases;’’® that a trust company may not engage, 


3997 N. Y. at pages 379, 380, 125 N. E. at page 670. 

Section 280 of the N. Y. Penal Law, Consol. Laws, c. 40, which prohibited cor- 
porations from practicing law, contained a proviso that it should “not apply to any 
corporation or voluntary association lawfully engaged in a business authorized by 
the provisions of any existing statute, nor to a corporation or voluntary association 
lawfully engaged in the examination and insuring of titles to real property.” This 
section had been amended as follows: “But no corporation shall be permitted to 
render any services which cannot lawfully be rendered by a person not admitted to 
practice law in this state nor to silicit directly or indirectly pofessional employ- 
ment for a lawyer.” The proviso in favor of title companies antedated the amend- 
ment. Appellants suggest that the decision in the Title Guarantee case was due 
to the proviso. But no opinion in the case contains any such suggestion. No judge 
took the position that legal drafting incidental to the corporation’s authorized busi- 
ness (1) amounted to the practice of law but (2) was taken out of the general 
statutory prohibition by the proviso. On the contrary, each of the three concurring 
opinions took, implicitly or explicitly, the position that this incidental dafting was 
not within the general prohibition at all, for the reason that it did not amount to 
the practice of law; and on this point the three dissenting judges apparently agreed 
with the majority. The dissent was apparently due to the fact that on one or 
two occasions the corporation had drawn, for a fee, legal instruments not con- 
nected with the transaction of its authorized business. The majority thought these 
sporadic acts did not amount to practice. Judge Cardozo and two of his colleagues, 
while expressly “accepting ... . the conception of legal services embodied in Judge 
Pound’s opinion” (227 N. Y. at page 381, 125 N. E. at page 671), dissented from 
the judgment of reversal on the ground that there was evidence which supported 
the conviction. 


“Fitchette v. Taylor, 191 Minn. 582, 254 N. W. 910, 94 A. L. RB. 356. 


5 People ex rel. Chicago Bar Association v. Goodman, 366 Ill. 346, 8 N. E. 2d 
941, 111 A. L. R. 1, certiorari denied 302 U. S. 728, 58 S. Ct. 49, 82 L. Ed. 562. 


* People ex rel. Los Angeles Bar Association v. California Protective Corpora- 
tion, 76 Cal. App. 354, 244 P. 1089, 1090. 


7Unger v. Landlords’ Management Corporation, 114 N. J. Eq. 68, 71, 168 A. 
229, 230, 231. 


® People ex rel. Illinois State Bar Ass’n v. Peoples Stock Yards State Bank, 344 
Tl. 462, 176 N. E. 901, 903. In re Otterness, 181 Minn. 254, 232 N. W. 318, 73 
A. L. R. 1319, 
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for hire, in the business of drawing wills and trust agreements ;? that 
a corporation or an association practices law if it carries on the business 
of furnishing legal services and legal advice to members or customers, 
for a fee;!° and that a corporation may not make a business of collect- 
ing claims owned by others, determining whether and when to sue, 
selecting and paying the attorney, and handling the suit in accordance 
with its own discretion.14 On the other hand, it has been held that 
‘There can be no objection to the preparation of deeds and mortgages 
or other contracts’’ by real estate brokers ‘‘so long as the papers in- 
volved pertain to and grow out of their business transactions and are 
intimately connected therewith. The drafting and execution of legal 
instruments is a necessary concomitant of many businesses, and cannot 
be considered unlawful. Such practice only falls within the prohibition 
of the act when the documents are drawn in relation to matters in no 
manner connected with the immediate business of the person preparing 
them.’”!? The Missouri Supreme Court in a recent opinion distinguished 
casualty insurance companies, which settle claims made by third per- 
sons against the insured, from companies which ‘‘hold themselves out 
to the public as being engaged in the business of settling claims.’’ The 
court held not only that the insurance companies might properly settle 
claims against their insured but also that, if they employed lawyers for 
litigation and for legal advice, they might properly allow lay adjusters 
to take part in conferences with or before the Workmen’s Compensation 
Commission looking to amicable settlement, and to select, fill out, and 
obtain the execution of appropriate forms of release.4* One not a mem- 
ber of the bar ‘‘may draw instruments such as simple deeds, mortgages, 
promissory notes, and bills of sale when these instruments are incident 
to transactions in which such person is interested, provided no charge 
is made therefor ;’’ and the distribution of booklets containing ‘‘ general 
explanations of the desirability and usage of wills and trust agreements, 
and soliciting the selection of the defendant as executor or trustee,’’ 
and advising the employment of lawyers, is not a representation that 
the company gives legal advice.‘ A trust company does not practice 


®In re Eastern Idaho Loan & Trust Co., 49 Idaho 280, 288 P. 157, 73 A. L. R. 
1323. 

* Rhode Island Bar Association v. Automobile Service Ass’n, 55 R. I. 122, 179 
A. 139, 100 A. L. R. 226; People ex rel. Courtney v. Association of Real Estate Tax- 
Payers of Illinois, 354 Ill. 102, 187 N. E. 823. Cf. In re Thibodeau, Mass., 3 N. E. 
2d 749, 106 A. L. R. 542. 

“State ex inf. McKittrick v. C. S. Dudley & Co., 340 Mo. 852, 102 S. W. 2a 
895, certiorari denied 302 U. S. 693, 58 S. Ct. 12, 82 L. Ed. 535; State ex rel. Free- 
bourn v. Merchants’ Credit Service, 104 Mont. 76, 66 P. 24 337; Richmond Ass’n of 
— Men, Inc., v. Bar Association of City of Richmond, 167 Va. 327, 189 S. E. 

“Childs et al. v. Smeltzer, 315 Pa. 9, 171 A. 883, 885. 

* Liberty Mutual Insurance Co. et al. v. Jones et al., 130 S. W. 2d 945, 960. 


“Cain v. Merchants Nat. Bank & Trust Co. of Fargo, 66 N. D. 746, 268 N. W. 
719, 720, 723. 
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law when its salaried attorneys draft pleadings, and appear in court, 
in its behalf as fiduciary. ‘‘Trust companies are empowered by law 
to act as fiduciaries. . . . In performing the legal phases of that busi- 
ness, attorney-employees are acting for their employers.’™> Detroit 
Bar Ass’n v. Union Guardian Trust Company involved a statute which 
forbade a corporation to practice law ‘‘or to hold itself out . . . as be- 
ing entitled to practice law, or render or furnish legal services or ad- 
vice... .’’ The court refused to enjoin either the drafting of 
revocable nontestamentary trust instruments or, provided no charge was 
made other than the statutory fee, the performance of routine probate- 
court work incidental to fiduciary duties. The court observed: ‘‘It 
would be strange indeed if a court in which the proceeding was pending 
so appointed a trust company and continued it in such appointment, but 
simultaneously took the position that such appointee was without power 
to execute the trust.’’2¢ 

While we might not agree, if occasion arose, with all of the cases 
we have cited, we accept the general distinction between the primary 
and the incidental. The practice of law is restricted to persons whose 
character and competence have been examined, who have been licensed, 
and who can be disbarred, in order that the public may be protected 
against lack of knowledge or skill on the one hand and lack of integrity 
or fidelity on the other. Practice by corporations or other unlicensed 
persons, even though they act exclusively through licensed lawyers, is 
undesirable because the interjection of an employer between lawyer and 
client tends to dilute the lawyer’s loyalty to his client and divert it to 
his employer. In general, if there is to be an intermediary employer 
he must himself be a licensed attorney.47 But ‘‘a man may plead his 
own ¢ase in court, or draft his own will or legal papers.’’* He may 
draft any papers to which he is in a substantial sense a party, and any 
which closely concern his own affairs. He may discuss the legal aspects 
of his affairs with other parties to them or with third persons. He may 
hold himself out as able and willing to do these things. Either a man 
or a corporation may employ lawyers to do them. If other parties con- 
cerned wish to employ lawyers on their part, they may do so. 

The distinction in question disposes of the present case. All the 
services which defendant advertises, or performs in or out of court, are 
reasonably incidental and most of them are practically necessary to 
the conduct of its authorized business. They concern defendant no less 


% Judd v. City Trust & Savings Bank, 133 Ohio St. 81, 12 N. E. 2d 288, 293. 

1°982 Mich. 216, 276 N. W. 365, 366, 371, rehearing denied, 282 Mich. 707, 281 
N. W. 432. 

“The professional services of a lawyer should not be controlled or exploited 
by any lay agency, personal or corporate, which intervenes between client and 
lawyer.” Canons of Professional Ethics of the American Bar Association, No. 35. 

*% People v. Alfani, 227 N. Y. 334, 125 N. E. 671, 674. 
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because they concern its customers. It follows that defendant is not 
practicing law. It cannot be an executor without probating wills. It 
cannot be an adequate estate manager without giving advice on the 
management of estates; and the chief opportunity for such advice is 
just before the drafting of the estate instrument. Business necessity, 
which probably requires defendant to present checks (which are legal 
instruments) to the customers of its banking department, requires it to 
present some elementary legal information to the customers of its trust 
department. A bank may state the difference between a drawer’s ob- 
ligation and an endorser’s, and a trust company may state the differ- 
ence between testacy and intestacy. 

Real estate brokers furnish prospective customers with transporta- 
tion. A broker’s commissions are intended to leave him a profit after 
covering all his costs including that one; but he makes no charge as for 
transportation, and a prospective buyer who buys nothing pays nothing 
for his ride. Licensed passenger carriers cannot complain of the broker’s 
activities. He is not in the business of carrying passengers, since he 
carries none but prospective purchasers, his compensation is not fixed 
in relation to carriage, and frequently he carries without compensation. 
Carriage is incidental to his business, and not the business itself. His 
furnishing, and occasionally advertising, transportation bears much the 
same relation to the taxicab business that the defendant’s advertising 
and furnishing of legal information bears to the practice of law. The 
defendant gives information to none but actual or prospective custom- 
ers, and gives it only in connection with actual or prospective employ- 
ment in its authorized business; its compensation is not fixed in rela- 
tion to the information; and frequently it gives information for which 
no compensation is received.’® In giving legal information it is not 
carrying on an unauthorized business, but performing an incident in 
its authorized fiduciary business. 

Some years ago defendant occasionally employed attorney-officers, or 
outside counsel, to draft wills for customers; and in a few cases in which 
defendant was co-executor with an individual, defendant’s trust officer 
acted as attorney for the individual as well as for defendant. Defend- 
ant has long since abandoned these practices and intends not to renew 


* As the idea of a business or profession includes the idea of claiming compen- 
sation, many cases, including several of those stated above, recognize that one’s 
custom in regard to compensation tends to show whether one is engaged in the 
practice of law. Thus it has been held that a charge for the drafting of wills and 
trust agreements “brings it definitely within the term ‘practice of law.’” In re 
Eastern Idaho Loan & Trust Co., 49 Idaho 280, 288 P. 157, 159, 73 A. L. R. 1323. 
It has even been held that claiming compensation for legal services is “an essential 
element” in the practice of Jaw. State v. Bryan, 98 N. C. 644, 4S. E. 522. This 
is an extreme view, and the contrary has been held. State ex rel. Wright, Attorney 
General, v. Barlow, 131 Neb. 294, 268 N. W. 95. 
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them. It has adopted a rule which forbids its attorney-officers to appear 
as attorneys for any one other than defendant. 

There is only one party to a will; but a trust agreement has two or 
more parties, and one of them is the trustee. Trustees frequently as- 
sume larger powers and duties of management than executors. Nor. 
mally an executor settles an estate within a limited time after he quali- 
fies, but a trustee is frequently occupied with a trust for many years. 
Frequently the settlor can oversee the performance of his trust, but the 
testator can never oversee the performance of his will. <A trust seldom 
disposes of the settlor’s entire assets, while a will commonly disposes 
of the testator’s entire assets. Normally, for such reasons as these, the 
form and substance of a will are more peculiarly the business of the 
customer, and they concern the fiduciary less intimately, than the form 
and substance of a trust agreement. While it is proper for the executor 
to make suggestions to the testator regarding the contents of the will, 
it has sometimes been held that the actual drafting of wills, or of wills 
and trust agreements,” is not properly incidental to the named fidu- 
ciary’s business and constitutes the practice of law. We know of no 
case in which the drafting of trust agreements alone, by a concern which, 
like the present defendant, drafted no wills, has been held to constitute 
the practice of law by the named trustee. A custodian, manager, or 
other agent may draft the agreement which defines his agency, and it 
is not clear why a trustee may not draft the agreement which defines 
his trusteeship. Its form and substance may vitally affect his interests. 
Such drafting by trustees was expressly upheld in Detroit Bar Ass’n v. 
Union Guardian Trust Co., 282 Mich. 216 N. W. 365. In People v. Peo- 
ples Trust Co., supra, in which the court condemned the drafting of 
wills, it said: ‘‘This is not like the case where trust companies, through 
their own attorneys, although at the expense of the client, examine and 
advise as to trust deeds before accepting the trust. In such case the 
attorney represents the trust company only, and owes no duty or obliga- 
tion to the grantor in the deed.’ We think the defendant’s occa- 
sional drafting of trust agreements is properly incidental to its business 
as trustee, and does not amount to the practice of law. This is the 
clearer because, as Justice Bailey found, (1) ‘‘If a customer requests 
defendant to draft a trust agreement, ordinarily defendant recommends 
that the customer employ his own independent attorney for that pur- 
pose, at his own expense;’’ (2) ‘‘defendant does not advise or attempt 
to influence or guide a customer as to which of several courses he should 


” People v. Peoples Tust Co., 180 App. Div. 494, 167 N. Y. S. 767, 770. 

™ Judd v. City Trust & Savings Bank, 133 Ohio St. 81, 12 N. E. 2d 288; People 
ex rel. Committee on Grievances of Colorado Bar Ass’n v. Denver Clearing House 
Banks, 99 Colo. 50, 59 P. 2d 468, 470; State ex inf. Miller v. St. Louis Union Trust 
Co., 335 Mo. 845, 74 S. W. 2d 348 Cf. In re Eastern Idaho Loan & Trust Co.. 49 
Idaho 280, 288 P. 157, 73 A. L. R. 1323. 

2180 App. Div. 494, 498, 167 N. Y. S. 767. 
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pursue ;’’ (3) ‘“whenever a customer appears to be confronted with a 
legal problem, defendant insists that he consult and obtain the legal 
advice of his own attorney;’’ and (4) defendant makes no additional 
charge for its drafting services. The case contains no suggestion that 
the defendant ever takes advantage of its customers or treats them with 
less than perfect fairness. If a trustee’s attorneys, however innocently, 
draft an agreement which is unfair to the customer, the transaction may 
be upset. Jothann v. Irving Trust Company, 151 Misc. 107, 270 N. Y. 8. 
721, affirmed 243 App. Div. 691, 277 N. Y. S. 955. The defendant’s 
practices give ample recognition to the fact that a settlor is wise to 
obtain independent legal advice. 

Appellants ask us to draw a distinction, at least in respect to probate 
work, between the employment of attorney-officers and the employment 
of outside counsel; indeed, during argument appellants’ counsel said 
in effect that the case narrows down to the fact that in uncontested 
probate matters defendant acts through its salaried attorneys instead 
of independent counsel. No authority is cited for this distinction. 
The question whether defendant is practicing law cannot turn upon it. 
Defendant is as free as any corporation to consult its own convenience 
in selecting and emloying attorneys. What it may do through one 
member of the bar it may do through another, if he is not specially 
disqualified. The attorney’s employment may be sporadic, frequent, or 
continuous; it may be performed in and from defendant’s offices or 
other offices; and it may be paid for by fee or by salary. Salaried 
attorneys and outside counsel are subject to like motives and obliga- 
tions, public and private, and to like public control. Either may be 
employed to perform legal services which are properly connected with 
their employer’s business. The probating of wills and every other ac- 
tivity, in or out of the courts and the executive departments, which is 
involved in the discharge of defendant’s duty as a fiduciary is neces- 
sarily incidental to its business. 

Appellants do not emphasize the fact that defendant employs lay- 
men to prepare tax returns and address arguments to tax officials. Such 
work may properly be done by lawyers or laymen. Appellants’ peti- 
tion for rehearing included requests that the rights of laymen to prac- 
tice before workmen’s compensation commissions and similar agencies 
be determined, and that the power of the courts to regulate the prac- 
tice of law be so enunciated as to settle controversies concerning the 
activities of collection agencies, accountants, tax consultants and ex- 
perts, and associations which furnish legal counsel to their members, 
such as automobile associations, trade associations, boards of trade, 
chambers of commerce, and the like. During the reargument, however, 
appellants conceded that we cannot undertake to dispose of issues which 
are not before us, or of the rights of organizations which are repre- 
sented. Affirmed. 
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HOLDER OF REMITTANCE DRAFTS NOT 
ENTITLED TO PREFERENCE 


American Sugar Refining Co. v. Anderson, United States Circuit Court 
of Appeals, Sixth Circuit, 107 Fed. Rep. (2d) 948 


The plaintiff sugar company maintained a deposit of $10,000 in 
the National Bank of Kentucky, not subject to check. On its part 
the bank received from the sugar company deposits of checks which 
it collected, remitting to the sugar company twice each week for all 
amounts standing to the credit of the sugar company in excess of 
$10,000. Credit for the checks deposited was given on the day of 
receipt. Any uncollected items were charged back and deducted 
from the next remittance. The bank failed on November 16, 1930, 
and, at that time, the sugar company held two drafts for $27,000 
and $31,000 respectively, representing remittances from the bank 
which had not been collected. It was held that the sugar company 
was not a preferred creditor of the bank with respect to the drafts. 
The arrangement between the bank and the company created a 
debtor-creditor relationship as soon as the collection items were re- 
ceived and credited. 


Action by the American Sugar Refining Company against A. M. 
Anderson, receiver of the National Bank of Kentucky. From a judg- 
ment, 20 F. Supp. 55, dismissing the action, the plaintiff appeals. 

Affirmed. 


SIMONS, C. J.—The appeal is from a judgment overruling a prefer- 
ential claim by the appellant against the receiver of a closed national 
bank on the ground that the debt arose out of a relationship of debtor 
and creditor and not of principal and agent or trustee and cestui que 
trust. 


Prior to 1919 the Sugar Company regularly sent, for collection, to 
the American Southern National Bank of Louisville, all checks drawn 
to its order by persons in the vicinity of Louisville. The arrangement 
was substantially continued after the bank had been merged with 
others into the National Bank of Kentucky. Whatever may have been 
the legal consequences of the original arrangement and the actual prac- 
tice followed in the handling of the Sugar Company’s collection items, 
shortly after the merger, modification followed by a changed practice, 
grew out of the correspondence of record between the Sugar Company 
and the bank. 

The bank had been remitting weekly to the Sugar Company for all 
collected items sent to it for collection, and absorbing collection costs, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §160. 
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the consideration for which was undoubtedly a $10,000 deposit main- 
tained by the Sugar Company with the bank not subject to check. On 
February 26, 1919, the Sugar Company wrote to the bank advising it 
that, under existing conditions in the raw sugar market, it was being 
frequently called upon for large sums of money in settlement for sugar 
and customs duties, and that it would be of some service to it if the 
bank could make remittance of collected items twice a week instead of 
once, suggesting remittances at the close of business on Tuesday and 
Friday of each week. To this the bank replied on February 28, 1919, 
its communication containing the following: 


‘In order that we might give you prompt returns on the items, it 
has been the custom for the checks to be entered for collection, and for- 
warded direct to their destination for remittance to us, which was then 
credited to your account. In this manner it was, of course, necessary 
for us to absorb considerable exchange cost on the out-of-town checks 
which certainly must have averaged 75¢c per thousand. This statement 
is not to be construed as a criticism or any dissatisfaction, on our part, 
but simply as a matter of information in your office, and it is given in 
the belief that you may be able to permit a reasonable change in the 
future, and which we believe will prove mutually advantageous. 

‘‘Under the present Federal Reserve system it will be possible for 
us to collect most of your checks, at par, and payment will, in many 
eases, be received more quickly than now, for the reason that sometimes 
our collecting bank [s] hold the collections instead of remitting on date 
of receipt. 

‘‘The head of our collection department states that over a period of 
five years, there has not been one of your checks, sent us for collection, 
returned unpaid, which prompts us to offer the following suggestion: 
Instruct us to credit your account on date of receipt, of all checks, at 
which time, advice will be mailed, and allow us to route in the most 
economical way. The funds to your credit in excess of $10,000.00, be- 
ing subject to your check, at all times, and in the event, that one of 
the items should be returned unpaid, we could either charge to your 
account, and return to you, or else hold it unpaid, for your instructions. 
To us, this would be a very desirable arrangement, but if it does not 
appeal to you, we would be glad to hear from you further, and cer- 
tainly will make every effort to meet your views.’’ 


To the bank’s suggestion the Sugar Company replied on March 4, 
1919, as follows: 


‘“We can see no objection to the plan outlined in your letter ex- 
cept as to holding the balance over $10,000.00 subject to check; we 
would prefer you to make remittance. 

‘As we understand it, with this amendment, the arrangement would 
be as follows: 

‘*You to credit our account, at par, on date of receipt of all items 
forwarded to you (it being, of course, understood that we are to stand 
behind any check sent you for collection, and in the event of its non- 
payment for you to charge it back to us under the customary advice, 
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when the amount involved could be deducted from your next remit- 
tance to us), acknowledgment of such receipt to be continued ag is 
presently the case, i.e., returning to us the carbon copy of our remit- 
tance sheet with your acknowledgment thereon, our Cashier being re- 
quired to have a full record; you to use your own best judgment as to 
the route of collection; remittances to be made to us semiweekly—say 
on Tuesdays and Fridays, of all amounts to our credit over and above 
$10,000.00, which amount is to remain as a standing balance, as is the 
case at present.’’ 


To this, on March 6, 1919, the bank made acknowledgment and re- 
plied: 






























‘“We very much appreciate your willingness to meet our views in 
this matter, and in accordance with your request, remittance in excess 
of $10,000.00 will be made on your account each Tuesday and Friday. 


‘* All checks received from you will be credited to your account upon 
date of receipt and routed by us in the most advantageous way, in order 
to save cost of collection. However, in any event, the cost of collection 
will be assumed by us... . 


‘We shall continue as outlined above unless instructed by you to 
the contrary.’’ 





The practice followed by the bank and Sugar Company after this 
correspondence took place, was in response to the arrangement indi- 
cated in the several communications. Twice weekly the bank remitted, 
by draft, to the Sugar Company, the amount standing to its credit with 
the bank in excess of $10,000, whether collected or not. Many of its 
drafts covered items not yet collected, and to this practice no objec- 
tion was made. The Sugar Company’s letters transmitting checks were 
accompanied by duplicate schedules of the transmitted items, uniformly 
containing the instruction ‘kindly sign and return carbon copy and 
make remittance of items as customary.’’ Not only did the books of 
the bank show credits to the Sugar Company for all checks as received, 
but the books of the Sugar Company likewise reflected these credits 
and contained no entries to indicate a trust or agency relationship in 
respect to the transmitted checks. 

On November 15, 1930, the National Bank of Kentucky closed its 
doors and was put in charge of a receiver appointed by the Comptroller 
of the Currency, the original receiver being later succeeded by the ap- 
pellee. When the bank closed, the Sugar Company was in possession 
of a draft for $27,000 sent to it on November 12, and another for $31,- 
000 sent to it on November 15. These drafts included all sums standing 
to the credit of the Sugar Company upon the books of the bank in excess 
of $10,000, and represented many items not yet collected by the bank. 
The drafts were, and have remained unpaid. An additional debt of the 
bank to the Sugar Company approximately in the sum of $24,000, in- 
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elude items received by the bank subsequent to its last remittance and 
collected by the receiver after the closing of the bank. 

To the petition of the Sugar Company that the amount represented 
by the two drafts and the sums collected by the receiver (reduced by 
adjustments not presently important), be declared a preferential claim 
against the assets of the bank in the hands of the receiver, the latter 
defends on the ground that the Sugar Company was but a general credi- 
tor of the bank and entitled to no more than the dividends received by 
creditors generally, and also if it be established that there was no 
debtor-creditor relationship, on the ground that the evidence fails to 
‘show that the Sugar Company checks, other than those collected by the 
receiver, augmented the funds of the bank or that their avails are 
traceable into the hands of the receiver. It is, perhaps, needless to say 
that if there is no substantial evidence to demonstrate a trust or agency 
agreement between the Sugar Company and the bank, the latter de- 
fenses need be given no consideration. 

In Keyes v. Paducah & I. R. Co., 6 Cir., 61 F. 2d 611, 86 A. L. R. 
203, we had occasion to consider the distinction between general de- 
posits and such special deposits as arise out of transactions in which 
the bank becomes, by contract or operation of law, the agent of or the 
trustee for the depositor. We found the general rule to be that deposits 
are presumed to be general, and that those claiming to have made a 
special deposit have a heavy burden in proving the deposit to be a 
trust, that it augmented the bank’s funds or in tracing it into the pos- 
session of the receiver, all doubts being resolved against special interests 
or preferred claims. The Supreme Court has made clear exposition 
of the philosophy that underlies the provisions of the National Bank- 
ing Act, 12 U. S. C. A. § 21 et seq., in Texas & Pacific Ry. v. Pottoroff, 
291 U. S. 245, 255, 54 S. Ct. 416, 78 L. Ed. 777. It is designed, in case 
of disaster, to insure uniformity in the treatment of depositors and a 
ratable distribution of assets—the policy of equal treatment having 
been held to preclude even the preference which, under statutes, is other- 
wise accorded to the United States when its debtor becomes insolvent. 
The legitimate expectations of the great body of depositors are defeated 
and confidence in the fairness of the National Banking Laws and their 
administration is impaired when one or more depositors are preferred 
over the generality. Since the decision in Keyes v. Paducah & I. R. Co., 
supra, we have, in a number of cases, had occasion to consider cognate 
problems and the trend of decisions in other courts, without change of 
view. Ogdin v. Goodwin, 6 Cir., 76 F. 2d 196; Scott County, Tenn,, 
v. Kent, 6 Cir., 97 F. 2d 971, among other cases. The more recent de- 
cisions of the Supreme Court confirm our confidence in the soundness of 
‘our reasoning. City of Douglas v. Federal Reserve Bank of Dallas, 
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271 U. 8S. 489, 46 S. Ct. 554, 70 L. Ed. 1051; Blakey, Receiver v. Brin- 
son, 286 U. S. 254, 52 8. Ct. 516, 76 L. Ed. 1089, 82 A. L. R. 1288, 


We have no occasion to decide whether prior to 1919, and prior to 
the correspondence herein set forth, the relationship of the bank to the 
Sugar Company was that of depositor or that of an agent or trustee. 
It appears with great clarity, from the communications between the 
parties, that a new arrangement was then made by which all items sent 
by the Sugar Company to the bank were immediately credited to the 
Sugar Company’s account upon the books of the bank, and that upon 
the semi-weekly remittance days the bank’s draft was forwarded to the 
Sugar Company in sum to cover all credits in excess of $10,000 whether 
representing items collected by the bank or not. It is needless to argue . 
that the bank may not by its unilateral action convert a special deposit 
into one that is general. Whatever was done by the bank in respect 
to the Sugar Company’s collections was in response to an agreement 
clearly expressed. It may be conceded, arguendo, that the mere credit- 
ing of collection items by the bank to the Sugar Company upon receipt 
of checks, would not of itself create the debtor-creditor relationship, 
since such practice might constitute merely a convenient bookkeeping 
method of handling the accounts. The transmittal of drafts, however, 
covering these credits and their acceptance without objection by the 
Sugar Company with complete understanding that they include un- 
collected items, may not be so lightly disposed of. Were there any doubt 
as to the meaning of the contract disclosed by the correspondence, 
though we think there is none, this practical construction by the parties 
would completely resolve it. 


It is of no moment that prior to the 1919 arrangement the express 
instructions of the Sugar Company to the bank were to collect and re- 
mit, and of no moment even if similar instructions were subsequently 
given, in view of what was done with the full knowledge of each of the 
parties. Nor is the refusal of the Sugar Company to check against 
credits for uncollected items of any importance in arriving at decision. 
Whether it preferred to draw upon its account by check or to have the 
bank remit by draft, is wholly immaterial. The inefficacy of a check 
to withdraw a savings deposit does not make it special or destroy the 
debtor and creditor relationship. It was doubtless of advantage in time 
saving for the Sugar Company to receive New York exchange instead 
of checking against its account. The reservation by the bank, that un- 
collected items might be charged back to the account, but conforms to 
the general usage of the banking business, and does not indicate an 
agency relationship. City of Douglas v. Federal Reserve Bank of Dal- 
las, supra; Ogdin v. Goodwin, supra. 

Were we to hold that the agreement, evidenced by the correspond- 
ence and as practically construed by the parties, failed to create a 
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debtor-creditor relationship as soon as collection items were received and 
credited, we might still be required to affirm the judgment in deference 
to the cases which hold that the avails of collection made by a bank 
as the agent of its customer, becomes a general deposit when they are, 
by permission of the principal, placed to the latter’s credit in the bank, 
and to those cases which hold that where the principal of an agent bank 
directs avails of collections to be put in the form of a draft, he then 
becomes a general creditor of the bank to the extent of the credit he has 
purchased, whatever may have been the prior relationship between them. 
Spurway v. Frick Co., 5 Cir., 63 F. 2d 875; Douglas v. Federal Re- 
serve Bank of Dallas, supra; Bassett v. City Bank & Trust Co., 115 
Conn. 1, 160 A. 60, 81 A. L. R. 1488; Standard Oil Company of New 
Jersey v. Elliott, 4 Cir., 80 F. 2d 158; Akin, Trustee, v. Jones, 93 
Tenn. 353, 27 S. W. 669, 25 L. R. A. 523, 42 Am. St. Rep. 921; Reich- 
ert v. American State Savings Bank, 264 Mich. 366, 249 N. W. 876, 89 
A. L, R. 1284; Pecos County State Bank v. Lynch, 5 Cir., 69 F. 2d 
226, although the latter questions we are not required to decide. In 
view of what we have said it becomes clear, as earlier suggested, that we 
need not determine remaining issues. The judgment is affirmed. 





FORGED INDORSEMENT ON CASHIER’S CHECK 


United States v. Commerce Trust Co., United States District Court, 
W. D. Missouri, 30 Fed. Supp. 205 


A bank, which issues a cashier’s check to a person, posing as 
another, cannot recover from another bank which cashed, indorsed 
and collected the check on the theory that the payee’s indorsement 
was forged. The reason is that the check was indorsed by the person 
the issuing bank intended it to be indorsed by, that is, the person 
to whom the bank delivered the cashier’s check. 

A person pretending to be Robert Irwin of Independence Avenue, 
Kansas City, Missouri, went into the City National Bank and asked 
for a eashier’s check in exchange for his promissory note. Since 
Robert Irwin’s credit was good, the bank officer, without investigat- 
ing the identity of the customer, who turned out not to be Robert 
Irwin, indorsed the check and cashed it at the Commerce Trust 
Company. This bank indorsed in turn and collected the check. 
It was held that the issuing bank had no right to collect from the 
collecting bank. ; 

The action was actually brought by the United States, to which 
the claim had been assigned because the issuing bank mistakenly 
thought that it was insured by the Federal Housing Administration. 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §588. 
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Action by the United States against the Commerce Trust Company 
for the amount of a cashier’s check issued by the City National Bank & 
Trust Company, plaintiff’s assignor, and cashed by defendant after 
forgery of payee’s name. 

Judgment for defendant. 

Maurice M. Milligan, U. 8S. Atty., and Charles L. King, Sp. Asst. 
U.S. Atty., both of Kansas City, Mo., for plaintiff. 

Barnett, Seddon & James, of Kansas City, Mo., for defendant. 


OTIS, D. J—Shorn of incidentals the case presented by Count 1 of 
the petition, the answer and the evidence is that now to be stated. An 
unidentified individual whom we shall designate as Mr. X signed the 
name ‘‘ Robert Irwin”’ to a promissory note payable to the City National 
Bank and Trust Company. Without exercising due diligence to ascer- 
tain whether a certain Robert Irwin, who lived at 2307 Independence 
Avenue, Kansas City, Missouri, and whom the bank’s officer supposed 
had signed the note, was the signer of the note presented, the City 
National accepted it as an obligation and issued its cashier’s check, 
payable to Irwin, for the amount of the loan. Mr. X then signed the 
name ‘‘Robert Irwin’’ on the back of the cashier’s check. Thereafter 
one Littick endorsed his, Littick’s name, below that of Irwin and pre- 
sented the cashier’s check to defendant, Commerce Trust Company. 


The Commerce cashed the check, stamping on the back the following 
design and words: 


In due course the Commerce was paid by the City National. The 
City National’s cause of action has been assigned to plaintiff. The 
underlying question is whether the City National could have recovered 
(and whether plaintiff can recover) from the Commerce by reason of 
the stamped design and words. 

1. The sole theory presented by the petition upon which it is con- 
tended that defendant would have been liable to the City Bank is that 
the defendant by its stamp ‘‘guaranteed all prior endorsements on said 
check, including the pretended endorsement of the payee, Robert Irwin, 
which was a forgery.’’ Another theory is hinted at in the petition, to- 


















THE BANKING LAW JOURNAL 191 


wit, that both the City Bank and the Commerce were members of the 
Kansas City Clearing House Association, that, as such, they had ‘‘agreed 
to be bound by the constitution, rules and regulations of the associa- 
tion.’’? But no rule or regulation was pleaded. No contract based on 
any rule or regulation was pleaded. When, at the trial, it was sought 
to introduce the constitution, rules and regulations of the Clearing House 
Association, it was sharply called to the attention of the plaintiff by 
objection that they were not pertinent to the issues pleaded. Counsel 
for plaintiff then announced, and again stated in the oral argument, that 
he did not rely on the constitution, rules and regulations, but on the 
obligation of the defendant under the law. 

The endorsement of the Commerce was stamped on the back of the 
check. It was not signed. It cannot be denied, however, under the 
admissions in the answer (and it has not been denied) that the stamped 
words and symbols constituted a general endorsement. As such it was 
a guaranty (although perhaps not at all) of the genuineness of prio? 
endorsements. R. 8. Mo. 1929, Sec. 2690, Mo. St. Ann. § 2690, p. 685; 
First National Bank v. Produce Exchange Bank, 338 Mo. Sup. 91, 89 
S. W. 2d 33, 37. 

But what is meant when it is said that it was a guaranty of the 
genuineness of prior endorsements, including that of Robert Irwin? 
Did the Commerce guarantee that some particular Robert Irwin endorsed 
the check? Yes. But what particular Robert Irwin? That particular 
Robert Irwin, we should say, to whom, in this instance, the check was 
payable. 

There was a Robert Irwin who resided at 2307 Independence Avenue 
in Kansas City. Certainly, however, when the Commerce guaranteed 
that Robert Irwin had endorsed the check it did not guarantee that the 
Robert Irwin who resided at 2307 Independence Avenue had endorsed 
the check. It guaranteed only that the very man to whom the check 
was issued under the name of Robert Irwin had endorsed the check. 

Suppose the true name of Mr. X was Robert Irwin (conceivably, it 
was, the contrary has not been proved). That Robert Irwin signed an 
application to the City Bank for a loan and in the application gave as 
his address the address of another Robert Irwin, 2307 Independence 
Avenue. The Bank, mistakenly believing that the Robert Irwin who 
signed the application was the Robert Irwin who lived at 2307 Independ- 
ence Avenue and whose credit was good, made out a note for the Robert 
Irwin who signed the application. The identical Robert Irwin who 
signed the application then signed the note and the Bank issued its 
check to the Robert Irwin who signed the application and the note. All 
of this the Bank intended (although, in the thought of the officer who 
acted for the Bank, Robert Irwin was that particular Robert Irwin who 
lived at 2307 Independence Avenue). The check was made payable to 
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‘*Robert Irwin,’’ not to ‘‘ Robert Irwin of 2307 Independence Avenue.”’ 
There was nothing whatever on the check to indicate to any to whom 
it might be presented that the drawer had in mind some other Robert 
Irwin than the Robert Irwin who signed the note to the Bank. 

The Commerce guaranteed that the man who endorsed the name 
‘*Robert Irwin’’ on the back of the check was the same individual who 
signed the note and the application for a loan. He was that same 
individual. The Commerce did not guarantee that the individual using 
the name Robert Irwin, who signed the application and note and to 
whom the check was made payable, was a Robert Irwin who did not 
sign the application and the note, to whom an official of the City Bank 
thought the check was payable. 

2. Even a general endorsement is not a guaranty to all, without 
exception or qualification, of the genuineness of prior endorsements. In 
certain situations comparative negligence is to be considered. It seems 
to us that this is one of these situations and that Stout v. Benoist et al., 
39 Mo. 277, 278, 90 Am. Dee. 466 (a case which has never been overruled 
in Missouri and which still declares the law of the state) is in point. It 
was held there that a bank which had issued a certificate of deposit to 
its customer could not recover from another bank which had paid the 
certificate, and generally endorsed it after the forged endorsement of the 
first bank’s customer. Citing the leading case of Price v. Neal, 3 Burr. 
1355, and other cases the Missouri Supreme Court said: ‘‘Bankers have 
the means in their own hands, by acquiring an intimate knowledge of 
the signatures of their customers, of protecting and securing themselves 
against impositions and forgeries. They alone possess the means of 
knowing, when paper is presented to them, whether the signatures or 
endorsements are genuine. And if these means are not employed, it is 
evidence of a neglect of duty which the public have a right to require 
of them for its safety. In a case where persons are equally innocent, 
and one is bound to know and act upon his knowledge, and the other has 
no means of knowledge, it would be inequitable and unjust to burden 
the latter with a loss for the purpose of exonerating the former.’’ 

Certainly there is no essential distinction between a certificate of 
deposit and a eashier’s check. Except for the nominal distinction 
Stout v. Benoist et al. is identical with the case before us. The City 
National issued its check to its customer, to whom it was loaning money 
on his application giving his purported address. It had the means of 
knowing and was duty bound to know the signature of its own customer 
and to know, when the check came back, whether the endorsement was a 
forgery. The Commerce had no such means of knowing and no duty 
corresponding to that of the City National. If both banks were innocent, 
certainly the negligence of the City National was the greater. 

These are the reasons on account of which we think the City Na- 
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tional could not have recovered from the Commerce. Plaintiff’s counsel 
has conceded that if the City National could not have recovered, the 
plaintiff, its assignee, cannot recover. There is, we think, still another 
reason why plaintiff cannot recover. 

3. We know of no department of the government and of no official 
authorized to take generally assignments of causes of action. We have 
no doubt, however, that an assignment to the government may be taken 
by any branch of the government to save the government from loss by 
reason of the exercise of any governmental function. If the Federal 
Housing Administration had power to insure the City National against 
loss resulting from a fraud perpetrated upon it no doubt it was impliedly 
authorized to take the assignment here. 

But the Federal Housing Administration had no such power. Its 
only power was ‘‘to insure banks . . . qualified . . . as eligible for credit 
insurance, against losses which they may sustain as a result of loans and 
advances of credit . . . for the purpose of financing alterations, repairs, 
and additions upon improved real property ..., by owners thereof... .’’ 
Title 12, See. 1703, U. 8. C., 12 U. S. C. A., § 1703. The contract with 
the City National, introduced in evidence, insured the Bank ‘‘ pursuant 
to such act and under such regulations as may be issued by him (i. e. 
by the Administrator) from time to time which are hereby made a part 
of this contract.’’ The only pertinent regulation was Regulation No. 1, 
reading, ‘‘Promissory notes must be signed by an owner of the real 
property to be improved, .. .”’ 

In the light of these provisions of the law, the contract and the regu- 
lations, how can it be said that the Federal Housing Administration or 
Administrator ever insured the City National that the note to which 
the name Robert Irwin was signed was in fact signed by the Robert 
Irwin who lived at 2307 Independence Avenue? That cannot be said, of 
course. If the Robert Irwin who lived at 2307 Independence Avenue (a) 
had applied for a loan and if (b) the loan was for the purpose of ‘‘financ- 
ing alterations, repairs, and additions upon improved real property’’ 
and if (c) that particular Robert Irwin had himself signed a promissory 
note and if (d) the Robert Irwin who signed the note owned the prop- 
erty to be improved, then his credit (that he would pay the note when 
due) would have been insured. There was no other insurance. Nothing 
relating to the note here was insured. The government was under no 
obligation to reimburse the City National and it had no authority to 
take the assignment. 

What we have said concerning Count 1 of the petition applies as 
well to other counts. As to each count defendant should have judgment. 
Counsel for defendant are directed within five days to submit proposed 
findings of fact and formal conclusions of law in line with this memoran- 
dum and a form of judgment. 
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LIABILITY OF BANK PAYING CORPORATE 
CHECK DRAWN TO ORDER OF OFFICER 





Kuhns v. Live Stock National Bank, Supreme Court of Nebraska, 289 
N. W. Rep. 893 





Syllabus by the Court 


A resolution of the board of directors of a corporation, authoriz- 
ing a bank to honor instruments, even if drawn to the individual 
order of certain officers named therein, does not, as a matter of law, 
relieve the bank from making inquiry if an officer of the corpora- 
tion offers to pay his individual notes to said bank with a check on 
the corporation account therein, for if it is an unauthorized use of 
the funds of the corporation the bank may be held liable therefor. 





The board of directors of the Central Bridge and Construction 
Company passed a resolution authorizing the president, vice-presi- 
dent and secretary to draw drafts and checks against the company’s 
checking account in the defendant Live Stock National Bank, ‘‘in- 
cluding drafts or checks to their own order, and said bank shall not 
be responsible or liable in any event for application of funds paid 
or withdrawn therefrom.’’ 


On January 13, 1937, the president of the Construction Company 
paid $15,000 of his personal notes held by the bank with a check 
drawn in the name of the corporation to the order of the president 
and signed by the secretary. On March 9, 1937, the Construction 
Company was adjudicated a bankrupt and the plaintiff was elected 
trustee in bankruptcy. In an action by the trustee against the bank 
to recover the amount of the $15,000 check, the trial court dismissed 
the jury and rendered judgment in favor of the bank. On this ap- 
peal, the judgment of the lower court was reversed and the case 
sent back for further proceedings. The court pointed out that, al- 
though the resolution authorized the payment by the bank of checks 
drawn to the order of one of its officers and would protect the bank 
in transactions between the corporation and the bank, the bank was 
clearly put upon notice, in the present instance, that the corpora- 
tion’s money was being used for the personal benefit of the president. 


Action at law by Barton H. Kuhns, as trustee in bankruptcy of the 
Central Bridge & Construction Company, against the Live Stock Na- 
tional Bank of Omaha to recover the amount of funds of the Central 
Bridge & Construction Company, which Elmer G. Risk, its president, 
transferred to the bank in payment of his personal notes. From a judg- 
ment in favor of the defendant, the plaintiff appeals. 

Judgment reversed, and cause remanded for further proceedings. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §633. 
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Young & Williams, of Omaha, for appellant. 

Dorsey & Baldrige and Crofoot, Fraser, Connolly & Stryker, all of 
Omaha, for appellee. 

PAINE, J.—This is an action at law, in which Barton H. Kuhns, 
plaintiff-appellant, as trustee in bankruptcy of Central Bridge & Con- 
struction Company, a bankrupt corporation, seeks to recover from the 
Live Stock National Bank of Omaha the sum of $15,000, being the 
amount of funds of the said construction company which Elmer G. Risk, 
its president, transferred to said bank in payment of his personal notes. 
Both sides moving for a directed verdict, the trial court dismissed the 
jury, and rendered judgment for the defendant bank, from which the 
trustee appeals. 

Plaintiff trustee filed a petition in the district court for Douglas 
county on February 26, 1938, alleging that the Central Bridge & Con- 
struction Company, a Nebraska corporation, was adjudicated a bank- 
rupt on March 9, 1937, in the United States district court for the dis- 
trict of Nebraska, Lincoln division; that on April 16, 1937, the plain- 
tiff, Barton H. Kuhns was duly elected and qualified as trustee of said 
bankrupt estate; that on the date of the adjudication in bankruptcy 
of the Central Bridge & Construction Company Elmer G. Risk was, and 
for many years had been, president and a member of the board of di- 
rectors of said corporation, and M. E. Carman had been secretary and 
a member of the board of directors. 

Plaintiff further alleged that on January 12, 1937, the Central 
Bridge & Construction Company deposited with the defendant bank 
$19,215.39 of its own funds, which defendant bank placed to the credit 
of the Central Bridge & Construction Company in its open checking 
account; that the next day, January 13, 1937, Elmer G. Risk and M. E. 
Carman did wrongfully and unlawfully, and without the authority of 
the Central Bridge & Construction Company or its board of directors, 
withdraw and divert from the corporate funds so deposited the sum of 
$15,000, which on said day the said Elmer G. Risk turned over to the 
defendant bank in payment of a personal debt which he owed the said 
bank, which debt had not yet become due. 

Plaintiff further alleged that the bank, knowing said funds to be the 
property of said corporation and said debt to be the personal debt of 
said Risk, participated in and benefited by said wrongful and unlawful 
diversion of corporate funds by receiving the same in payment of Risk’s 
personal debt to the bank, this diversion of funds being made by means 
of a check dated January 12, 1937, and signed by M. E. Carman, secre- 
tary of the Central Bridge & Construction Company, upon its checking 
account in said bank for the sum of $15,000, payable to the order of 
E. G. Risk, and by him indorsed to the order of the Live Stock National 


Bank, which received said check and retained the proceeds thereof out 
‘ 
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of said corporate funds of the Central Bridge & Construction Company. 

It is further alleged in said petition that said diversion and mis- 
appropriation of corporate funds was in fraud of the rights of the then 
existing creditors of the Central Bridge & Construction Company, the 
said company being insolvent at that time and owing debts which ex- 
ceeded the value of its assets by more than $100,000; that plaintiff 
trustee has demanded payment of said sum, of which the bankrupt and 
its estate were so unlawfully deprived, and said payment was refused, 
and no part of said sum has been paid, for which reason the plaintiff 
trustee asks Judgment against the defendant bank in the sum of $15,000 
with interest at 6 per cent. from January 13, 1937. 

The defendant bank filed its amended answer on January 18, 1939, 
admitting that the Central Bridge & Construction Company was ad- 
judged bankrupt, and that the plaintiff is trustee of its estate; that 
Elmer G. Risk was president and M. E. Carman secretary of said cor- 
poration, and that it deposited $19,215.39 of its own funds in said bank 
on January 12, 1937. 

For further answer, said defendant bank alleges that the Central 
Bridge & Construction Company, located at Wahoo, Nebraska, opened 
a checking account in said bank on July 28, 1932, its signature card 
authorizing checks on its corporate funds to be drawn on the signatures 
of the following officers: E. G. Risk, president, W. G. Johnson, vice- 
president, and M. E. Carman, secretary; that on January 8, 1935, the 
board of directors of said depositor corporation adopted a resolution, 
which is set out in full as exhibit A, attached to the amended answer, 
which duly authorized the three officers of said corporation hereinbefore 
named, or either of them, to borrow money and execute promissory 
notes of said corporation and pledge its personal property as security 
for the payment of said notes, to discount bills of exchange, sign and 
deliver cheeks and drafts of the corporation upon said bank, and, quot- 
ing from the last paragraph of exhibit A, ‘‘said Live Stock National 
Bank is authorized to honor and pay checks or drafts so signed or 
drawn by them, or either of them, including drafts or checks to their 
own order, and said bank shall not be responsible or liable in any event 
for application of funds paid or withdrawn thereon.’’ 

Defendant further alleges that said signature cards and resolution, 
as set out herein, remained in full force and effect on and after Janu- 
ary 12, 1937, when the check for $15,000, payable to the order of E. G. 
Risk, was drawn and signed by M. E. Carman, secretary, and said bank 
received the same by mail on January 13, 1937, indorsed on the back, 
‘*Pay to the order of Live Stock National Bank, E. G. Risk,’’ inclosed 
in a letter written on the letterhead of the Central Bridge & Construc- 
tion Company, of Wahoo, Nebraska, dated January 12, 1937, and, as 
set out in paragraph 4 of the answer, reading as follows: 
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‘Central Bridge & Construction Co. 
‘*Manufacturers 
‘Engineers Contractors 
‘*Wahoo, Nebraska 
‘‘January 12, 1937 
‘‘Live Stock National Bank, 
“Union Stock Yards, 
‘‘QOmaha, Nebraska. 
‘‘Attention: Alvin E. Johnson, Pres. 


‘‘Gentlemen : 
‘‘T am herewith enclosing check for $15,000.00 in payment of my 


two notes of $7,500.00 each. 
‘‘You may credit the unearned discount to my account. 


‘‘Very truly yours, 
“‘Elmer G. Risk 


“EGR:MW 
“Enel.”’ 


Said bank further alleges that it was without knowledge or notice 
of any fact or circumstance with respect to the financial arrangements 
or obligation between the depositor corporation and E. G. Risk, or any- 
thing from which to deduce, know, or surmise that Risk was not entitled 
to the amount of said check from said corporation, and said bank was 
bound by its contract to act as it did with regard to said check and 
the proceeds thereof; that said bank mailed its monthly statement to 
the Central Bridge & Construction Company at its office in Wahoo, 
Nebraska, on February 1, 1937, which account showed a balance of 
$4,433.96 after payment of the check of $15,000 on January 13, 1937, 
and that at no time thereafter did the corporation, or any of its officers 
or agents, protest the payment of said check of $15,000, and therefore 
the plaintiff, as its trustee in bankruptcy, is estopped to claim that said 
$15,000 check was not a proper and authorized debit against said cor- 
poration’s checking account, as defendant bank had no notice that said 
depositor corporation was insolvent, or in financial difficulty, or of any- 
thing relating to its internal affairs at the time said check was presented 
for payment and charged against the account, nor at any time until 
after bankrupey proceedings were instituted, and therefore the defend- 
ant bank prays that the petition be dismissed. 


To this amended answer plaintiff trustee filed a reply, admitting that 
the signature ecards and resolutions were duly signed as set out in ex- 
hibit A, attached to the amended answer, and alleges that the resolu- 
tions were in language prepared and selected by the defendant bank, 
and denies that there was any contract between the defendant bank and 
the construction company for the use by Risk, or by the defendant bank, 
of the corporate funds in payment of Risk’s personal debts to the de- 
fendant bank. 
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It is further denied in said reply that the defendant bank suffered 
any damage or detriment by reason of any failure or the bankrupt to 
complain or protest the payment of the $15,000 check. Plaintiff alleges 
that the bank made no inquiry from any responsible source as to Risk’s 
authority to use said check in payment of his personal debt to said 
bank, and if it had made inquiry it would have received the information 
that Risk had no authority to make such use of corporate funds, and 
alleges that on February 2, 1937, the affairs of the construction company 
were turned over to a bonding company which had become a surety for 
said construction company in its construction business in a sum in excess 
of $100,000; that both the corporation and Elmer G. Risk were grossly 
insolvent on January 12 and 13, 1937, and at all times thereafter, and 
denies the other allegations contained in said amended answer. 

On February 6, 1939, said cause came on for trial before a jury, and 
at the conclusion of the plaintiff’s evidence a motion was made by the 
defendant bank that the court direct the jury to return a verdict in 
its favor, and on February 8, 1939, the said jury was discharged, and 
after arguments of counsel the case was taken under advisement by the 
court. 


On February 21, 1939, plaintiff trustee filed a request that the court 
state in writing the conclusions of fact found separately from the con- 


clusions of law, and on March 11, 1939, a request was filed that the court 
make special findings of fact, to wit: (1) that the court find that the 
Central Bridge & Construction Company and Elmer G. Risk were in- 
solvent on January 12 and 13, 1937; (2) that Elmer G. Risk’s financial 
condition was such that on January 12 and 13, 1937, and at all times 
thereafter, his two notes for $7,500 each to the defendant bank were 
worthless and uncollectible; (3) that Central Bridge & Construction 
Company had no authority under its articles of incorporation to apply 
any of its funds to the payment of the personal debts of Elmer G. Risk; 
(4) that neither Central Bridge & Construction Company nor its trustee 
in bankruptcy received any consideration for the $15,000 check. 

On March 11, 1939, request of plaintiff was denied, and a motion 
for judgment for plaintiff on the pleadings was also denied. 

On March 13, 1939, an order and judgment was entered, finding that 
the allegations of fact of the defendant’s amended answer have each and 
all been established by the evidence, and plaintiff is precluded from 
relief prayed for in his petition, and that defendant is entitled to a 
dismissal of the action. Among the findings of fact in said judgment 
is one finding that E. G. Risk borrowed $7,500 from the defendant bank 
on December 24, 1936, and on December 31, 1936, borrowed $7,500 more, 
for which he gave his promissory notes to the defendant bank, and that 
he placed the sum borrowed to his personal credit in his deposit and 
checking account in said bank; that the first of said notes was payable 
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January 23, 1937, and the last of said notes was payable January 30, 
1937, and that the two notes were paid off January 13, 1937. The court 
found that the construction company deposited a check of $19,215.39, 
drawn to its, order by Wachob, Bender & Company, on January 12, 1937, 
and that prior to the deposit of said check the balance in the account 
stood at $218.57. 

The court further finds that the Central Bridge & Construction Com- 
pany was adjudicated bankrupt on March 9, 1937, and E. G. Risk was 
adjudicated bankrupt on June 22, 1937, and that no part of the $15,000 
represented by said check was repaid to the corporation, or to the plain- 
tiff as its trustee in bankruptcy. 

The court further finds that, in dealing with said $15,000 check and 
the application thereof, the defendant bank relied upon the resolution 
of the board of directors of said corporation, and made no further inquiry 
as to its authority, or the right of Risk to apply the same to his own 
debts. 

The court further finds that plaintiff’s request to make special find- 
ings of fact, to the effect that on January 12, and 13, 1937, E. G. Risk 
had withdrawn more than $80,000, not including the $15,000 check of 
the funds of the corporation in excess of all credits to which he was 
entitled, without the knowledge or consent of the directors other than 
M. E. Carman, and that the other directors of said corporation did 
not know that Risk and Carman were withdrawing corporate funds for 
Risk’s personal purposes, and did not know of the payment of his notes 
to the defendant bank by means of the $15,000 check until shortly before 
the corporation’s bankruptcy, should be denied because the evidence 
upon which said requested findings would be made by the trial court 
was all based upon evidence objected to by the defendant bank as im- 
material and without foundation. 

It was therefore ordered by the court that, as the plaintiff had failed 
to establish a cause of action, and because the defendant bank was fully 
authorized to charge said $15,000 check to the account of the corpora- 
tion and apply the proceeds thereof in payment of the personal notes 
of Risk, as directed by him, the defendant is entitled to a judgment, and 
the petition of the plaintiff trustee is dismissed. 

On March 25, 1939, the motion for a new trial, setting out 26 errors 
of the court, was overruled, and the plaintiff thereupon appealed. 

The principal contention in this case is, whether the all-inclusive 
resolution, a paragraph of which is set out herein, relieved the bank 
of all liability in applying a corporation check in payment of its two 
notes for money loaned to the president of the corporation. 

“‘One accepting corporate checks drawn by an officer in payment of 
his private obligations must return the proceeds if corporate funds were 
thereby misapplied.’’ MecCullam v. Buckingham Hotel Co., 198 Mo. 
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App. 107, 199 S. W. 417. In the decision it was said: ‘‘A bankruptcy 
trustee may recover corporate funds diverted by an officer for paying 
his private debts while the corporation was insolvent, although many 
creditors’ claims represented by the trustee accrued subsequent to such 
diversion. ’’ 

In Boyle v. Lewiston Trust Co., 126 Me. 74, 186 A 292 it was said: 
‘A trustee in bankruptcy represents the creditors and hence is not 
estopped from recovering corporate funds used to pay an officer’s per- 
sonal obligations, even though the directors or stockholders consented 
to such payment.’’ This is because the trustee represents the creditors 
of the corporation and they are not estopped because the directors 
acquiesced in or consented to such payments. 

‘‘Banks, being bound to take notice that county treasurer had no 
power to borrow money for county or school board thereof, became liable 
to subrogated surety on treasurer’s bond for money loaned by them to 
treasurer individually, deposited in his accounts as treasurer and later 
repaid by checks on such accounts, as against contention that loans were 
to county for county and school board purposes and properly payable 
out of county funds.’’ Bank of Giles County v. Fidelity & Deposit 
Co., 4 Cir., 84 F. 2d 321. 

One of the early cases in Nebraska is that of Mendel v. Boyd, 3 Neb. 
(Unof.) 473, 91 N. W. 860. It was an opinion by Commissioner Barnes, 
concurred in by Commissioners Oldham and Pound. J.C. Watts, cashier 
of State Bank of Neola, Iowa, speculated with the funds of the bank 
until he had used the bank’s money to the amount of over $46,000. The 
plaintiff, Mendel, was one of the bondsmen of Watts, and having paid 
the losses of the bank was subrogated to the rights of the bank, and 
brought suit against Boyd on the amount of 19 drafts drawn to the 
order of Watts, and indorsed by Watts to Boyd for payment of trans- 
actions, commonly known as ‘‘bucket shop’’ or board of trade deals, 
through James E. Boyd, of Omaha. In the trial court a verdict was 
returned for the defendant, which was reversed and remanded in this 
court, and it was held: ‘‘The broker in such transactions will be held 
liable to the true owner of the funds, even if he has no knowledge of 
the ownership thereof.’’ On the second appearance of Mendel v. Boyd 
before this court, 71 Neb. 657, 99 N. W. 493, it was held that, when it 
appears that a cashier of a bank has issued drafts to himself for his 
own private purpose, there is no presumption that they were paid for 
when issued, and the burden is on the party claiming they were thus 
paid for to prove it. 

The appellee bank in its reply brief says it ‘‘does not contend that 
if it had actual knowledge that this check had been drawn by or on 
behalf of Risk in order for him to individually use corporate funds and 
not for proper corporate purposes, appellee could avoid liability merely 
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pecause Risk himself had not executed the check for the corporation. 
Appellee merely contends that in regard to this check, first, there was 
some transaction between the corporation and Risk, and that appellee 
was not required to inquire into that because of the corporate resolution 
authorizing and directing the bank to honor checks payable to an officer 
of that corporation, regardless of how they were applied. The check 
having validly got into the hands of Risk, it operated as an assignment 
of the corporate funds held by the bank for the corporation. Thereafter 
the bank stood on the same footing as any other third party who might 
have purchased this check from Risk.’’ Again, the bank in its reply 
brief says: ‘‘Not being required to look into how or why this was done, 
the bank then, like any other innocent third party, could buy this 
check.’ 

These contentions of the bank imply that the bank contends that it 
was a holder in due course, but remember, the bank was the drawee, and 
when it pays a check drawn upon it, then it cannot be a holder in due 
course. 

‘‘The payment of a check by the drawee bank is not a negotiation 
and does not make the bank a holder within sec. 30. The check is ex- 
tinguished and cannot be put in circulation again so as to bind the 
drawer or indorsers. American Hominy Co. v. Millikin Nat. Bank, 
D. C., 272 F. 550 (Tll.); Aurora State Bank v. Hayes-Eames Elevator 
Co., 88 Neb. 187, 129 N. W. 279; National Bank of Commerce v. Farm- 
ers’ & Merchants’ Bank, 87 Neb. 841, 843, 128 N. W. 522; Gerlach v. 
North Texas & S. F. R. Co., Tex. Civ. App., 244 S. W. 662.’’ Brannan, 
Negotiable Instruments (6th Ed.) 465, sec. 30. 

This same question has been before this court in the case of National 
Bank of Commerce v. Farmers’ & Merchants’ Bank, 87 Neb. 841, 128 
N. W. 522, 523, in which section 30 of the negotiable instruments law is 
discussed. The question of what is meant by negotiating an instrument 
is explained: ‘‘If A. gives B. a check on C. Bank, and B. presents the 
check at the counter of C., no negotiation is necessary or had. He simply 
demands and receives payment; but, if B. goes to D. store and buys a 
bill of goods, and tenders the indorsed check in payment, he negotiates 
the check. The difference is clear and well defined. The presentation 
by defendant of the check in controversy for payment was not a ‘negotia- 
tion’ of the check within the meaning of the statute quoted.’’ 

‘‘If a depositor seeks to pay his own debts to a bank by an appropria- 
tion of funds to his credit in a fiduciary capacity, the bank acting as 
depositary of the trust funds is charged with knowledge of the character 
of the appropriation and will be compelled to refund, as the bank, in 
honoring the checks payable to itself out of the trust account, partici- 
pates in . . . committing a breach of trust.’’ People ex rel. Barrett v. 
State Bank of Herrick, 290 Ill. App. 130, 8 N. E. 2d 71, 73. 
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‘*But even if the bank had known that the fund covered by the check 
constituted a trust in the hands of Mrs. Dunlop, it would not be liable 
to the owners of the fund merely because it allowed her to deposit the 
check to her personal account and honored checks drawn against that 
account, unless it either acquired an advantage or benefit as a result of 
the diversion of the trust fund or joined in the diversion with actual 
knowledge that such diversion was intended or was being executed, and 
thereby become privy to it.’’? Bank of Vass v. Arkenburgh, 4 Cir., 1932, 
55 F. 2d 130, 182. 

Bliss v. Live Stock Nat. Bank, 122 Neb. 668, 241 N. W. 106, is 
mentioned and referred to in both briefs. The receiver of the First 
State Bank of Bethany brought an action against its president and vice- 
president and the Live Stock National Bank of Omaha, Nebraska, for 
conversion of the funds of the bank. There was an impairment of the 
bank’s capital to the amount of $4,000, and this amount was borrowed 
on a note signed by the president and vice-president of the bank as 
individuals, and the proceeds of the note passed to the credit of the 
First State Bank of Bethany. A payment of $500 was made, and later 
the vice-president directed that the note be charged against the account 
of the First State Bank in the Live Stock National Bank, and the note 
so paid was returned to the bank. It was held that the Live Stock 
National Bank, having received payment of the individual note of the 
president and vice-president of the First State Bank unauthorized from 
funds of the bank, with knowledge, is liable for the conversion of the 
amount so paid, and it was held: 

‘Where the president and vice-president of a bank make an un- 
authorized payment of their individual debts out of funds of the bank, 
the bank may recover from the creditor who received the payment with 
knowledge that it was so paid. 

‘‘The fact that the president and vice-president are personally inter- 
ested in a transaction is sufficient to put the creditor on inquiry as to 
their authority to pay their individual debts with funds of the bank.”’ 

On the second appeal of this case, in 124 Neb. 880, 248 N. W. 645, 
the holdings were made even more clear. 

In a case in which a certificate was signed by the vice-president and 
secretary of a corporation, reciting adoption of resolution authorizing 
defendant bank to honor instruments signed by those named therein 
without inquiry, even if drawn to individual order of signing officer, or 
tendered in payment of individual obligation, it was ‘‘held not, as a 
matter of law, to relieve bank from liability for paying corporation’s 
check, drawn by director to himself as payee, where it had knowledge 
or was charged with notice of director’s conversion of proceeds, par- 
ticularly where certificate was false. In corporation’s action against 
bank, which paid corporation’s check, drawn by director to himself as 
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payee, proceeds of which were converted by him, evidence that bank 
was put on inquiry by suspicious circumstances held to present question 
of fact for determination of the jury.’’ Susquehanna Line v. Auditore, 
223 App. Div. 585, 229 N. Y. S. 181. In the opinion it is added: ‘‘To 
earry this respondent’s argument to its logical conclusion, such a resolu- 
tion as therein certified justified the bank and relieved it from liability, 
if it had gone to the extreme extent of participating in a conversion of 
the plaintiff’s funds.’’ 

There is merit in the contention that banks are essential factors of 
modern business life, and their transactions cannot be clogged, or pace 
slackened, especially in cities, by unwarranted restrictions. However, 
in the case at bar there was a loss of $15,000 to an insolvent corporation 
by the wrongful act of its president in paying his private debt to the 
bank with the funds of the corporation. 

The resolution, doubtless furnished by the bank, and adopted by 
the board of directors of the corporation, was designed to, and would, 
protect the bank in each and all of the transactions between the corpora- 
tion and the bank, with perhaps a single exception. In a clear case, 
such as this, of loss to the corporation and benefit to the bank in the 
payment in full of its own notes, which were signed by the president 
of the corporation in his individual capacity, in our opinion the resolu- 
tion was insufficient to protect the bank. The resolution authorized the 
bank to pay checks drawn to the order of certain officers of the bank, 
including the president. But when the president of the bank received 
that letter inclosing a corporation check, being used by the president of 
the corporation to pay his private notes to that bank, it would be per- 
fectly clear that money was being taken out of the corporation’s deposit 
for personal use. We find nothing in the resolution which authorizes 
this to be done. 

We have reached the conclusion, after a careful examination of the 
authorities cited and many others, that in such a case there was placed 
upon that bank the duty of inquiry, but the bank made none. If the 
bank had made inquiry, it would have learned that the president had 
no authority to use the corporate funds for payment of his own debts. 
The bank’s position is the same as if it had actual knowledge of such 
lack of authority, because it is charged with knowledge of the facts 
which the inquiry would have developed when it receives the entire 
benefit of the transaction. W. L. Chase & Co. v. Norfolk Nat. Bank of 
Commerce & Trusts, 151 Va. 1040, 145 S. E. 725; Union Stock Yards 
Nat. Bank v. Campbell, 2 Neb. (Unof.) 72, 96 N. W. 608; Cady v. South 
Omaha Nat. Bank, 46 Neb. 756, 65 N. W. 906; Allen Dudley & Co. v. 
First Nat. Bank, 122 Neb. 443, 240 N. W. 522; Hinds & Lint Grain Co. 
v. Farmers Elevator Co., 99 Neb. 502, 156 N. W. 1045; People ex rel. 
Nelson v. Peoples Loan & Trust Co., 285 Ill. App. 552, 2 N. E. 2d 763; 
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State ex rel. Davis v. Farmers’ State Bank of Hadar, 111 Neb. 585, 197 
N. W. 386; Roe v. Lahaye, 8 Cir., 64 F. 2d 962; Fehr v. Campbell, 288 
Pa. 549, 137 A. 113, 52 A. L. R. 506; Federal Mortgage Co. v. Simes, 
210 Wis. 139, 245 N. W. 169; Bordy v. Goodman-Buckley Trust Co., 
131 Neb. 342, 268 N. W. 286; Fisher v. National Mtg. Loan Co., 132 
Neb. 185, 271 N. W. 433. 

In our opinion, the burden was upon the defendant to show that the 
president of the corporation had authority to use corporate funds to 
pay his notes to the bank. This is so because, where the defendant bank 
gets the money, no notice or knowledge need be shown other than this: 
The bank’s knowledge that corporate funds were being transferred in 
payment of the officer’s debt. The fact of the officer’s personal interest 
in the transaction puts the bank on inquiry and charges it with notice. 

The judgment of the trial court, finding that the plaintiff had failed 
to establish a cause of action and dismissing plaintiff’s petition, is hereby 
reversed, and the cause remanded for further proceedings. Reversed. 


NEGOTIABILITY OF TRADE ACCEPTANCE 


Public National Bank & Trust Co. v. Garcia Sugars Corporation, New 


York Supreme Court, 16 N. Y. Supp. (2d) 914 


The negotiability of a trade acceptance or a draft is not destroyed 
by the words ‘‘on account of 14,789 bags Cuban centrifugal sugar 
as per contract 4/25/39,’’ or the words, ‘‘95% value of 14,600 bags 
Cuban centrifugal sugar as per contract 5/9/39,’’ following the 
words, ‘‘charge the same to account of.’’ Section 22 of the New 
York Negotiable Instruments Act (§ 3 of the Uniform Act) provides 
that an instrument is unconditional, and therefore negotiable in this 
respect, although it is coupled with: ‘‘1. An indication of a par- 
ticular fund out of which reimbursement is to be made, or a par- 
ticular account to be debited with the amount; or 2. A statement of 
the transaction which gives rise to the instrument. But an order or 
promise to pay out of a particular fund is not unconditional.’’ 


In the opinion the court said: ‘‘In the instant case the added 
words stated in the instruments are mere references to the sugar 
contracts and to the source from which the drawee may expect to 
reimburse itself. It is mere descriptive language and does not affect 
its negotiability.’’ 


Actions by the Public National Bank & Trust Company of New York 
against Garcia Sugars Corporation and another, and against the Ameri- 
ean Sugar Refining Company, on trade acceptances or drafts. 


stabi cic he caiaeamosaninasemans ation 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1549. 
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Judgment for plaintiff. 
Moses & Singer, of New York City (S. L. Cohen, of New York City, 
of counsel), for plaintiff. 

Blake & Voorhees, of New York City (S. B. Stewart, Jr., of New 
York City, of counsel), for defendants. 

H. B. Carpenter, of New York City (G. E. Diethelm, of New York 
City, of counsel), for defendant. 












LEARY, J.—The two actions were on consent of all parties con- 
solidated and tried by the court without a jury. 

It appears the Garcia Sugars Corporation, a dealer in raw sugar, 
entered into a contract with each of the defendants, sugar refiners, for 
the sale of over 14,500 bags of sugar in each instance, represented by 
the seller to be in a warehouse in New York. In each instance the pur- 
chaser received a trade acceptance accompanied by a warehouse receipt 
and in each instance the trade acceptance was marked ‘‘accepted.’’ The 
contracts in each case provided for the delivery of the sugar before the 
due date of the documents in suit. 

The fact was that the sugar was not in the warehouse or elsewhere 
so far as the proof: shows, that the warehouse receipts were fraudulent, 
that the purchasers had been induced by fraud to put their signatures 
to the contracts and to the instruments in suit. Since the discovery of 
the fraud the Garcia Sugars Corporation has been adjudicated a bank- 
rupt. The defendants never received the sugar. 

Before the discovery of the fraud the Garcia Corporation discounted 
the instruments with the plaintiff bank and used the proceeds to pay 
pressing creditors. Any decision in this case will cause a loss to either 
the plaintiff or the defendants of a substantial sum. The plaintiff is an 
innocent holder for value. The ‘‘drafts’’ in each instance were dis- 
honored when presented and marked ‘‘payment stopped.’’ 

The facts present a single question of law. Are the instruments in 
suit negotiable? 

Whether the instruments are negotiable depends upon the weight and 
significance to be given to the added typewritten words appearing on 
their face. In form, aside from the words in question, they are trade 
acceptances or drafts. If the added words ‘‘on account of 14,789 bags 
Cuban centrifugal sugar as per contract 4/25/39’’ on one and on the 
other ‘‘95% value of 14,600 bags Cuban centrifugal sugar as per con- 
tract 5/9/39’’ following ‘‘charge the same to account of’’ render the 
payment unconditional, they are negotiable. If these words limit the 
order to pay the payment then is not unconditional and the instruments 
are not negotiable. 

Section 22 of the Negotiable Instruments Law provides that the prom- 
ise is unconditional though coupled with ‘‘ An indication of a particular 
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fund out of which reimbursement is to be made, or a particular account 
to be debited with the amount’’; but it is not unconditional if it is an 
‘‘order or promise to pay out of a particular fund.’’ 

This section is a codification of the common law and the law mer- 
chant. Hibbs v. Brown, 190 N. Y. 167, 82 N. E. 1108. So, the older 
eases on the question are illuminating as well as those following the 
statute. Language of similar import has been interpreted both ways. 
It has been held that ‘‘charge the same to account of pig-iron per S. 8. 
Quarnero’’ did not prevent an instrument being a valid bill of exchange 
(Amsinck v. Rogers, 189 N. Y. 252, 82 N. E. 134, 135, 12 L. R. A., N.S., 
875, 121 Am. St. Rep. 858, 12 Ann. Cas. 450) ; that ‘‘charge the amount 
against me, and of my mother’s estate’’ was unconditional (Schmittler 
v. Simon, 101 N. Y. 554, 5 N. E. 452, 54 Am. Rep. 737) ; that ‘‘charge 
same to account of Mound City Produce Co.’’ was merely an indica- 
tion of a fund out of which reimbursement was to be made (Waddell 
v. Hanover National Bank, 48 Misc. 578, 97 N. Y. 8. 305) ; that ‘‘charge 
to Bedford road assessment &c.’’ was a mere direction. Kelley v. Mayor, 
ete., 4 Hill 263. 

On the other hand, it has been held that ‘‘on account of 24 bales cot- 
ton shipped to you, as per bill of lading, by steamer Colorado, inclosed 
to you in letter’’ was a draft on a particular fund (Lowery v. Steward, 
25 N. Y. 239, 82 Am. Dee. 346); that ‘‘and charge the same to my 
account of grading and paving Lexington avenue, between Patchen and 
Broadway, as per contract’’ rendered the payment conditional (Ehrichs 
v. De Mill, 75 N. Y. 370, distinguished in Hibbs v. Brown, 190 N. Y. 
167, at page 183, 82 N. E. 1108) ; that ‘‘and charge the same to account 
of RS MI 100 bales of cotton’’ rendered the instrument non-negotiable 
(Hannay v. Guaranty Trust Company of New York, C. C., 187 F. 686, 
cited with approval in Springs v. Hanover Nat. Bank, 209 N. Y. 224, 
239, 103 N. E. 156, 52 L. R. A., N. S., 241); that ‘‘charge the same to 
account of 8,417.50 bush. flax seed’’ was conditional. Guaranty Trust 
Company of New York v. Grotrian, 2 Cir., 114 F. 433, 434, 57 A. L. R. 
689. This case was also cited with approval in Springs v. Hanover Nat. 
Bank, 209 N. Y. 224, 239, 103 N. E. 156, 52 L. R. A., N. S., 241, but it 
might be well in passing to note that the acceptance was also condi- 
tional and the decision went on that ground as well; that ‘‘and charge 
the same to my account of heating contract at 64 West 99th Street”’ 
rendered the instrument non-negotiable. American Boiler Co. v. Fon- 
tham, 34 App. Div. 294, 55 N. Y. S. 923, cited with approval in Fulton 
v. Varney, 117 App. Div. 572, 102 N. Y. S. 608. 

In the instant case the added words stated in the instruments are 
mere references to the sugar contracts and to the source from which 
the drawee may expect to reimburse itself. It is mere descriptive lan- 
guage and does not affect its negotiability. An interesting and illumi- 
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nating discussion on this subject is to be found in 32 Harvard Law 
Review 560. In that article, it is poined out (page 565) that reference 
to the added words ‘‘indicates that the draft is drawn to carry out a 
cotton (sugar) transaction and is not a finance or accommodation draft. 
The principal case reaches a sound mercantile result in holding that 
this very frequent reference to the goods in bills of exchange does not 
render them conditional or non-negotiable, and alters in no way the 
general principle that after acceptance or payment the loss from forgery 
(fraud) or other defects in the collateral falls on the drawee or buyer.’’ 

It seems that the language in the instruments at bar is not a limita- 
tion of payment and does not render them conditional. 

Judgment is accordingly given to the plaintiff for the relief de- 
manded in the complaints. Submit judgments. 
























PLEDGOR AS PREFERRED CREDITOR OF BANK 





Hopper v. New Jersey Title Guarantee & Trust Co., Court of Errors 
and Appeals of New Jersey, 11 Atl. Rep. (2d) 60 







The plaintiff was indebted to a bank in the sum of $790.00. In 
October, 1938, he delivered shares of stock to the bank as collateral 
with instructions to hold the shares until they reached the price of 
$21 on the Exchange, then to sell them and ‘‘pay your loan in full, 
with interest, and hold the balance until called for by myself.’’ Later 
he delivered additional shares under similar instructions. The bank 
sold the stock January 3, 1939, and paid the loan, leaving a balance 
due the plaintiff of $3,362.25. The bank issued a treasurer’s check 
for that amount and placed it among the papers relating to the 
transaction to await the plaintiff’s call for it. Before the plaintiff 
called, however, the bank was closed. It was held, in these circum- 
stances, that the plaintiff was entitled to a preference in payment 
over the bank’s general creditors. 




















Appeal from Court of Chancery. 
Suit by Albert H. Hopper against the New Jersey Title Guarantee & 
Trust Company to impress a trust on funds in the hands of the defend- 
ant and to secure a preference over other creditors of the defendant. 
From a decree in favor of the complainant, the defendant appeals. 
Decree affirmed. 

Thomas F. Meaney, of Jersey City, for appellant. 

John D. McMaster, of Jersey City, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §159. 
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DONGES, J.—This appeal brings up a decree of the Court of Chan- 
cery impressing a trust upon funds in the hands of the defendant in 
favor of complainant and ordering that complainant be given a prefer- 
ence over other creditors of the defendant, a closed bank being liqui- 
dated by the Commissioner of Banking and Insurance. 

In October, 1938, complainant, being indebted to the bank in the 
sum of $790, delivered as collateral security for the loan one hundred 
shares of stock of Yellow Truck and Cab Co. He delivered also a writ- 
ten order directing the bank to sell the stock when its price on the ex- 
change reached $21 per share and to ‘‘pay the loan in full, with interest, 
and hold the balance until called for by myself.’’ In November, 1938, 
he delivered an additional one hundred shares of this stock with a writ- 
ten order to sell at $21 and ‘‘hold proceeds until called for by myself.’’ 

The orders to sell were executed on January 3, 1939, and the net 
proceeds of: the sale were $4,161.81, which after deducting the loan and 
interest left a balance of $3,362.25. A treasurer’s check for that amount, 
dated January 5, 1939, was issued and was held by the bank along with 
the other papers relating to the transaction until complainant should 
eall for it. He was in Florida and returned to this state in early 
February. Four days after his return and before he called at the 
bank, the Commissioner of Banking and Insurance took charge of the 
defendant for liquidation. The check was then mailed to complainant 
and his demand for payment was refused. 

The court below held that a trust had been established and further 
that the Bank Collection Code, R. S. 7:6-1 et seq., N. J. S. A. 7:6-1 et 
seq., applied to the situation because there was an ‘‘item’’ entrusted 
to the bank for collection. 

The appellant bank urges that, under the rule of Acuntius v. Steneck 
Trust Company, 111 N. J. Eq. 81, 161 A. 349, Prudden & Co., Inc., v. 
First National Bank of Secaucus, 115 N. J. Eq. 365, 170 A. 860, Jacob- 
son v. Slaughter, 117 N. J. Eq. 252, 175 A. 278, and other similar cases, 
there was no trust established because the particular fund cannot be 
traced and identified. It appears that the bank deposited the check 
from the broker who sold the stock in its fund kept with the Federal 
Reserve Bank of New York and drew its treasurer’s check on that fund 
for the balance to be paid the complainant. 

However, we are of the opinion that the controlling principle is that 
laid down in this court in Maurello v. Broadway Bank & Trust Co. of 
Paterson, 114 N. J. L. 167, 176 A. 391, and Borough of Deal v. Asbury 
Park & Ocean Grove Bank, 118 N. J. Eq. 297, 178 A. 790. In the Mau- 
rello case Chancellor Campbell said [114 N. J. L. 167, 176 A. 394]: 
‘On the other hand, a special or a trust deposit is where money or 
property is deposited to be kept intact and not commingled with other 
funds or property of the bank and to be returned in kind to the de- 
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positor, or is devoted and dedicated to a particular purpose or require- 
ment of the depositor or the payment of particular debts or obligations 
of the depositor ; that is, earmarked or dedicated to some particular pur- 
pose. Where this appears, the relationship between the depositor and 
the bank is that of bailor and bailee.’’ In that case it was held that 
on the facts a trust had not been established, but in the Deal case the 
principle was applied and a trust was upheld. These cases control 
here. The complainant instructed the bank not to deposit the proceeds 
of the sale in his account at the bank but to hold them until called 
for by him. They were dedicated to a particular purpose and the 
officers of the bank so understood and attempted to follow instructions. 
In a situation like this the essential thing is not so much a matter of 
segregation of the actual cash received as it is a matter of earmarking 
and identification. This was sufficiently accomplished by the way in 
which the bank acted, namely issuing the treasurer’s check instead of 
crediting the depositor’s account. With respect to this particular prop- 
erty, the stock and later the balance of the proceeds of sale, there never 
was a relationship of bank and depositor, that is creditor and debtor, 
but a relationship of bailor and bailee. The instructions were explicit 
and are not denied. We think there was a trust established and the 
decree should be affirmed on this ground. 


Having reached this conclusion, we deem it unnecessary to consider 
the other ground relied upon in the court below and are not to be un- 
derstood as expressing any opinion on the applicability of R. S. 7:6-1 
et seq., N. J. S. A. 7:6-1 et seq., to a factual situation such as the one 
presented here. 

The decree is affirmed. 
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BANKING LAW JOURNAL DIGEST 
Fifth (1959) Edition 


Annual Cumulative Pocket Supplements 
Continually Down to Date 


The New Fifth Edition of the Banking Law Journal 
Digest (first to be published since 1952) is now ready 
for delivery. 


The Fifth Edition of the Digest, a volume which 
has been familiar to bankers and banking attorneys for 
many years, contains digests of the decisions which 
have appeared in the monthly issues of The Banking 
Law Journal since the establishment of the Journal in 
1889 down to the beginning of the present year. 


These digests are grouped under 150 main headings 
arranged in alphabetical order——Acceptances, Accommo- 
dation Paper, Agents, Altered Paper, Assignments, 
Attachments, Banking, Bills, Bonds, etce In all, 
there are some 10,000 digests of decisions involving 
questions of law of banking and negotiable instru- 
ments. 


More than two thousand important banking decisions 
have been made by the courts since the Fourth Edition 
appeared in 1932. These, of course, are included in 
the New Fifth Edition. 


A new feature of the Fifth Edition will be the 
publication of annual cumulative pocket Supplements 
which will keep the Digest continually down to date. 
Each annual Supplement, as received, may be inserted 
in a pocket fixed in the inside back cover of the 
Digest, thereby becoming a part of the book. 


The new Digest contains 824 pages, including a 
Table of Casese The price remains at $6.50 per copy. 
The charge for the Supplements will be $2.00 per 
annum. 
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